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* What Is the ERC?
* How Is It Being Abused?
* How Has the Government Responded?

* What To Expect Going Forward?
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What Is the ERC?
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Employee Retention Credit Overview

e Passed as Part of the CARES Act on March 27, 2020

* Successively Amended in 2021 the Taxpayer Certainty and Disaster
Relief Act Of 2020 (the “Relief Act”), the American Rescue Plan Act
of 2021 and the Infrastructure Investment and Jobs Act (I1JA)

* A refundable tax credit that can be used to offset certain
employment taxes paid to employees retained during the
pandemic

* Designed to incentivize employers to retain employees during a
cessation of operations or period of economic hardship caused by
the pandemic

* Unlike other pandemic relief (PPP / EIDL / Ul), its rules can be
complex



Who Is Eligible to Claim the ERC?

—

An “eligible employer” is any employer
(1) which was carrying on a trade or business during the calendar quarter for
which the credit is determined under subsection (a), and

(i) with respect to any calendar quarter, for which

(I) the operation of the trade or business described in clause (i) is fully or partially suspended during
the calendar quarter due to orders from an appropriate governmental authority limiting commerce,
travel, or group meetings (for commercial, social, religious, or other purposes) due to the
coronavirus disease 2019 (COVID-19),

(I1) the gross receipts (within the meaning of section 448(c)) of such employer for such calendar
quarter are less than 80 percent of the gross receipts of such employer for the same calendar
quarter in calendar year 2019, or

(1) the employer is a recovery startup business (as defined in paragraph (5)).

26 U.S.C. § 3134(c)(2).
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What Is A Full or Partial Suspension From to
A Government Order Due to COVID-19?

Eligibility for the ERC under I.R.C. § 3134(c)(2)(A)(ii)(l)(for a suspension
of operations due to a government order) requires the following:

1. A government order
2. That requires a full or partial suspension of operations
3. Due to COVID-19
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What Is A Full or Partial Suspension From to
A Government Order Due to COVID-19?

Examples of government orders that do not create eligibility for the
ERC:

e Statements made at press conferences by government officials or
recommendations from the CDC

e Government orders directed at a business’s customers
 E.g., order directing citizens to shelter in place
 Note: Such an order may render the business eligible if it experiences a
significant decline in revenue

e Government orders impacting the business that are unrelated to
COVID-19

 E.g., government order closing the business for health code violations
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What is a Significant Decline in'Gross
Receipts?
March 13 — December 31, 2020

* A significant decline during this period began in any quarter where gross
receipts were less than 50 percent of the gross receipts for the same quarter
in 2019 and ended with the earlier of January 1, 2021, or the first quarter
after the quarter in which 2020 gross receipts were greater than 80 percent
of gross receipts for the same quarter in 2019.

January 1 — December 31, 2021

* A decline during this period occurred in any quarter where gross receipts
were less than 80 percent of the gross receipts for the same quarter in 2019.
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What Is A Recovery Startup Business?

A recovery startup business is an employer:

(A) which began carrying on any trade or business after February 15,
2020 (i.e., during the pandemic), and

(B) for which the average annual gross receipts of such employer (as
determined under rules similar to the rules under section
448(c)(3)) for the 3-taxable-year period ending with the taxable
year which precedes the calendar quarter for which the credit is
determined under subsection (a) does not exceed $1,000,000.

* |t only applies to the third and forth quarters of 2021 for businesses who do
not qualify under other criteria.
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What Are Qualifying Wages?

—
LARGE EMPLOYERS

* For employers with more than 100 employees in 2020 or 500 employees in 2021
qualified wages are wages that were paid to employees for time when employees were not
providing services to the employer.

* Exception: “Severely financially distressed” large employers (i.e., eligible employers
whose §ross receipts are less than 80% of that for the same quarter in 2019) may claim
the credit for employees who were providing services to the employer.

SMALL EMPLOYERS

* For employers with fewer than 100 employees in 2020 or 500 employees in 2021
qualified wages consist of any wages paid to employees during the relevant period
regardless of' whether or not the employee was providing services to the employer

26 U.S.C. § 3134(c)(3).
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What Is the Maximum Amountthat
Can Be Claimed?

March 13 - December 31, 2020

* 50% of the first $10,000 of an employee’s qualified annual wages (i.e,
maximum credit of $5,000 per employee per year).

January 1 — September 30, 2021

» 70% of the first $10,000 of an employee’s qualified quarterly wages (i.e,
maximum credit of $7,000 per employee per quarter).

* These numbers can add up!

 Employers who are eligible for the credit for all quarters (or who claim they
are) can claim up to $26,000 per employee.

* For an employer with 200 employees that is $5.2 million.
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Aggregation Rules

Aggregation rules under IRC sections 52(a) and (b) apply for purposes of the

ERC.

See |.R.C. § 3134(d).

Impacts ERC eligibility and credit amounts in various ways:

whether employer experienced a full or partial suspension of operations due to a
government order,

whether employer experienced a significant decline in gross receipts,
whether employer qualifies as small or large employer for purposes of qualifies wages,
maximum credit per employee.

KOSTELANETZ LLP 13



Other Rules

—
Interplay with PPP
* Initially businesses who received PPP loans were ineligible to receive the ERC.

* The Relief Act retroactively struck this outright prohibition but employers may not
receive the ERC for wages that were included in a forgiven PPP loan. See Relief Act,

Section 206; Notice 2021-20 (FAQ 49).

Wage Deductions
* An employer cannot deduct wages for which it received the ERC on the employer’s

income tax return. See Notice 2020-21 (FAQ 60).

PEOs
* If an employer uses a professional employer organization (“PEO”), the PEO must
apply for the credit. See Tax Analysts, “PEO Is Responsible for Filing for Employee

Retention Credit,” Sep. 29, 2022.

KOSTELANETZ LLP
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Substantiation Requirements

Notice 2020-21 requires to retain records to substantiate eligibility, as
applicable, including:
* Any government order suspending the employer’s operations

Records to prove that more than a nominal portion of business operations
were suspended by a government order

Records demonstrating a significant decline in gross receipts

Records of which employees received qualified wages and in what amounts
Records demonstrating the employer is part of an aggregated group
Relevant payroll tax returns

KOSTELANETZ LLP
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How the Credit Is Claimed

Form 7200

* Pre December 31, 2021 employers could receive an advance on the ERC by
filing form 7200. See Notice 2020-21.

* That option is no longer available.

Forms 941 / 941-X

e During the covered quarters in 2020 and 2021, an employer could claim the
ERC on its 941.

* Employers can still claim the credit on an amended payroll return
(Form 941-x). See Notice 2020-21.

* Credits can therefore still be claimed through 2015.

KOSTELANETZ LLP
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Abuse of the ERC
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Genesis of a Cottage Industry

—
March 2020: Congress Passes the CARES Act

2020: ERC not being widely used
* GAO finds only S11b in claims (GAO-22-104280)

Jan. 2021: IRS urges employers to avail themselves of ERC (IR-2021-21)

2021: Relief Act passed
* Expands eligibility
* Claims in 2021 rise to over $S30b per GAO (GAO-22-104280)

2021-2022: Companies sprout advertising easy ERC credits
Television Internet Radio SMS

Aug. 2022: First guilty plea for ERC fraud offenses
Oct. 2022: IRS begins issuing warnings about ERC fraud and abuse
Future: Unlike other CARES Act programs, ERC claims can be submitted into 2025
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Abuses / Red Flags

N
* Claiming all businesses qualify for the credit

* Misapplying Aggregation rules

* E.g., using one company to bootstrap employees of others in control group

* Misrepresenting what qualifies as a government order
* E.g., CDC recommendations

* “Double dipping” with PPP loans
* “Double dipping” with payroll deductions on income returns
* Failing to maintain substantiation

* Large contingency fees

KOSTELANETZ LLP
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ERC Fraud — The
Government Response
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Warnings

—
Oct. / Nov. 2022

IRS issues initial warnings about ERC fraud

“Some third parties are takingBimproper positions related to taxpayer eligibility for and
computation of the credit . . . Businesses should be cautious of schemes and direct
solicitations prom|S|r_1gI tax savings that are too good to be true. Taxpayers _
?r7e0always responsible for the information reported on their tax returns.” Tax Tip 2022-

March 2023
IRS issues third warning about ERC Fraud (IR-2023-49)

e Commissioner Werfel warns of audits and criminal investigations.

IRS adds ERC abuse to annual “Dirty Dozen” list of abusive schemes
IRS Office of Prof. Responsibility issues OPR Issue No. 2023-02

. Waarnings may undermine reasonable cause defenses to penalties of taxpayers during
audit

KOSTELANETZ LLP 21



Professionals as Gatekeepers —
QR Issue No.2023-02

* Issued as “guidance” for tax professionals handling ERC claims

* |dentifies three areas of Circular 230 implicated by ERC

e Section 10.22: Diligence as to Accuracy

* Practitioners must exercise due diligence in preparing tax returns
* Practitioner may rely in good faith on information from client w/o verification
* Good faith entails making reasonable inquiries and not ignoring contradictions

e Section 10.34: Positions Taken on a Tax Return

* Prohibits advising a client from taking unreasonable positions and requires advising
clients of penalty avoidance through disclosure

e Section 10.37: Written Advice Provided to Client

* May not rely on advice of another professional who has a conflict of interest

 NOTE: Section 10.27 limits circumstances when professional may charge contingency
fee.

KOSTELANETZ LLP
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Statutory and Administrative Actions

American Rescue Plan of 2021

* Extended the statute of limitations to assses any amount attributable toan
ERC claim from three to five years. See |.R.C. § 3134(l).

Treasury Decision 9953

* Allows IRS to recapture ERC credits improperly issued by assessing and
collecting them as underpayments of taxes

KOSTELANETZ LLP 23



ERC Fraud Enforcement —
What to Expect

( DEPARTMENT OF THE
ITREASURY]{

KOSTELANETZ LLP
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IRC 6662 — Negligence or Disregard
of Rules and Regulations

Negligence
* Failure to make a reasonable attempt to comply with the provisions of the IRC or to

exercise ordinary and reasonable care in the preparation of a tax return. I.R.C. §
6662(c) and Treas. Reg. 1.6662-3(b).

* Failure to do what a reasonable and ordinary person would do under the same
circumstances. Marcello v. Comm’r, 380 F.2d 499, 506 (5t Cir. 1967).

* Positions that have “reasonable basis” are not negligent

« Reasonable basis is a relatively high standard of tax reporting that is significantly
higher than not frivolous or not patently improper.

Disregard of Rules or Regulations

 includes any careless, reckless or intentional disregard of rules or regulations
(including notices issued by the IRS).

KOSTELANETZ LLP 26



[RC 6663 — Civil Fraud

N
If any portion of an “underpayment of tax required to be shown on a
return is due to fraud, there shall be added to the tax an amount equal
to 75 percent of the portion of the underpayment which is attributable
to fraud.” I.R.C. § 6663(a).
* Fraud is defined as an intentional violation of a known legal duty.
* Burden is on the IRS to prove fraud by clear and convincing evidence.

* Disallowed refundable credits must be taken into account in determining the
tax shown on a return and can reduce the amount shown below zero.

* There is no statute of limitations to assess civil fraud. I.R.C. § 6501(c)(1).

KOSTELANETZ LLP
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Reliance on Professionals

Neonatology Assocs., PA. v. Comm’r, 299 F.3d 221 (3d Cir. 2002):

1. The advisor was a competent professional who had sufficient expertise to justify
reliance;

2. The taxpayer provided necessary and accurate information to the adviser; and

3. The taxpayer relied in good faith on the advisor’s judgment.

* Taxpayers who follow advice that is “too good to be true” have difficulty establishing good
faith.

* “Businesses should be cautious of advertised schemes and direct
solicitations promising tax savings that are too good to be true. Taxpayers
are always responsible for the information reported on their tax returns.
Improperly claiming the ERC could result in taxpayers being required to
repay the credit along with penalties and interest.” IR-2023-40.

KOSTELANETZ LLP 28



Promoter
Investigations
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IRC 6701 — Aiding and Abetting the
Understatement of Liability

Any person—

1. who aids or assists in, procures, or advises with respect to, the preparation
or presentation of any portion of a return, affidavit, claim or other
document,

2. who knows (or has reason to believe) that such portion will be used in
connection with any material matter arising under the internal revenue
laws, and

3. who knows that such portion (if so used) would result in an understatement
of the liability for tax of another person,

shall pay a penalty with respect to each such document in the amount
determined under subsection (b).

KOSTELANETZ LLP 30



Scienter under IRC § 6701

—
|.R.C. § 6701 has two scienter requirements:

* (i) the practitioner must have known or had reason to believe that a documentor
a portion thereof would be used in connection with a material matter, and

* (ii) the practitioner must have known that if the document were used in
connection with a material matter, it would result in an understatement of a tax

liability of another person.

e “Material matter” is defined as a statement with a “substantial impact” on
the taxpayer’s decision-making process (can be factual or legal).

KOSTELANETZ LLP 31



Amount of 6701 Penalty

(1) IN GENERAL Except as provided in paragraph (2), the amount of the penalty imposed by
subsection (a) shall be $1,000.

(2) CorpoRATIONS If the return, affidavit, claim, or other document relates to the tax liability of a
corporation, the amount of the penalty imposed by subsection (a) shall be $10,000.

(3) ONLY 1 PENALTY PER PERSON PER PERIOD If any person is subject to a penalty under subsection (a)
with respect to any document relating to any taxpayer for any taxable period (or where there is no
taxable period, any taxable event), such person shall not be subject to a penalty under subsection
(a) with respect to any other document relating to such taxpayer for such taxable period (or event).

* 6701 penalties can add up.

* Apply per return for each taxable period (i.e., could apply to eight payroll returns per
taxpayer).

KOSTELANETZ LLP 32



[RC 6700 Penalties

A civil penalty may be imposed on any person who:

* organizes, assists in organizing, or participates in the sale of any partnership,
investment, or other “plan or arrangement,” and

* in connection therewith, either (i) makes a statement which he or she knows,
or has reason to know, 1s materially false or fraudulent as to any tax benefit to
be derived from the plan or arrangement, or (ii) makes a “gross valuation
overstatement” as to any “material matter.”

A “plan or arrangement” defined broadly and can be any product that has
some connection to taxes.

KOSTELANETZ LLP
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Amount of 6700 Penalty

 For violations occurring after October 22, 2004, the Section 6700 penalty 1s
equal to 50 percent of the gross income derived (or to be derived) by-the
promoter from the following activities: organizing or assisting in the
organization of a partnership or other entity, any investment plan or
arrangement or any other plan or arrangement; or participating (directly or
indirectly) in the sale of an interest in any entity, plan or arrangement in a
partnership or other entity, any investment plan or arrangement, or any other
plan or arrangement.

* Otherwise, the penalty for organization of an abusive tax shelter, or for
activities that involve gross valuation overstatements, the penalty 1s $1,000
per activity, or 1f the person establishes that it 1s lesser, 100 percent of the
gross income derived (or to be derived) by such person for each activity.

KOSTELANETZ LLP
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IRC 6694 Penalty for Unreasonable
Positions

Applies if a tax return preparer—

(A) prepares any return or claim of refund with respect to which any part of an understatement of liability is due
to [an unreasonable position]and

(B) knew (or reasonably should have known) of the position —

* “Nonsigning tax return preparer”: any tax return preparer other than the signing tax
return preﬁarer, who prepares "all or a substantial portion” of a return or claim for
refund with respect to events that have occurred at the time the advice is rendered.

* An “unreasonable position” is a position that lacks substantial authority unless there is a
reasonable basis for the position and it has been disclosed (except for positions involving

tax shelters).
* Reasonable cause is a defense = ordinary business care and prudence

* Penalty is the greater of $1,000 or 50 percent of the income derived (or to be derived) by
the tax return preparer with respect to the return or claim.

 For willful violations, penalty is greater of $5,000 or 75% of income derived by preparer.
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More Good News for Promoters

* Deficiency procedures do not apply to 6700 and 6701 penalties such
that they cannot be challenged in Tax Court.

* Payment of 15% of the penalty serves to stay collection activity pending claim
for a refund, the denial of which may be challenged in District Court.

.R.C. § 6703 (c).

* The assessment of penalties under Sections 6700 and 6701, as well as
for willful violations of 6694(a), result in a mandatory referral to the
Office of Professional Responsibility. IRM 20.1.6.12.3 (08-25-2020).

KOSTELANETZ LLP 36



Injunction Actions — IRC 7047

N
IRC § 7407: Action to enjoin tax return preparers

* A federal district court may enjoin a tax return preparer from
engaging in certain proscribed conduct, or in extreme cases, from
continuing to act as a tax return preparer altogether.

e Grounds for injunction include:

a) engaging in conduct subject to penalty under IRC sections 6694 and 6695 or subject to any
criminal penalty;

b) misrepresenting eligibility to practice before the IRS or other qualifications as a tax return
preparer;

c) guaranteeing payment of a refund, or allocation of any tax credit; or

d) engaging in other fraudulent or deceptive conduct which substantially interferes with the
proper administration of the Internal Revenue laws.

KOSTELANETZ LLP 37



Injunction Actions - IRC 7048

IRC § 7408: Action to enjoin specified conduct related to tax shelters
and reportable transactions

* A federal district court may enjoin a person from engaging in certain
proscribed conduct

* Proscribed conduct includes any action that is subject to penalty
under IRC sections 6700 or 6701 and any action, or failure to take
action, which is in violation of Circular 230.

KOSTELANETZ LLP
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Criminal Investigations
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Criminal Charges

—
e 26 U.S.C. § 7201: Tax Evasion

* Applies to any person who willfully attempts to evade or defeat any tax under the IRC.

e 26 U.S.C. § 7206(1): Filing A False Return

e 26 U.S.C. § 7206(2): Aiding the Filing of A False Return

* Applies to anyone who willfully aids, assists in, procures, counsels or advises the preparation
or presentation of any false return, affidavit, claim or document in connection with a matter
arising under the IRC.

* 18 U.S.C. § 371: Conspiracy

* The agreement is the offense
* A phone conversation or an email can be sufficient
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Criminal Investigations - Willfulness

 For purposes of criminal penalties, willfulness is defined as the
“Intentional violation of a known legal duty.”
» E.g., United State v. Pomponio, 429 U.S. 10, 12 (1976).
» Burden of proof = beyond reasonable doubt.

« Willfulness can be proven by showing that the defendant was “willfully

blind” or “consciously avoided” learning that his or her or conduct was
unlawful.

« E.g., United States. v. MacKenzie, 777 F.2d 811 (224 Cir. 1985). See also, Fiore v.
Comm’r, T.C. Memo 2013-21 (2013).

 The test for willfulness is subjective, rather than objective, and a
defendant who honestly believed that his or her conduct was lawful is
not guilty, no matter how unreasonable the belief may be.

» E.g., Cheek v. United States, 498 US 192 (1991).
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Criminal Cases

 USv. Walker, 22-Cr-00178 (D. Utah)

* Defendant pled guilty to aiding and assisting the filing of false returns, I.LR.C. § 7212.

* Defendant worked at an accounting firm where he actively solicited independent contractors involved in
door-to-door sales, rideshare drivers, and sole proprietors to convert their “businesses’™ into LLCs to
allow them to qualify for ERC credits and sought ERC credits for LLCs regardless of whether they were
statutorily eligible to receive the ERC, resulting in false and fraudulent claims.

* Defendant claimed more than $11 million in ERC and sick and family leave wage credits.

* In court documents, defendant claimed that his employer advised him that all businesses were impacted
by COVID-19 and therefore qualified for the ERC and that the defendant should advise clients to list
their spouse and children as employees regardless of whether that were true
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§ 3134. Employee retention credit for employers subject to..., 26 USCA § 3134

i KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)
Subtitle C. Employment Taxes (Refs & Annos)
Chapter 21. Federal Insurance Contributions Act (Refs & Annos)
Subchapter D. Credits

26 US.C.A. § 3134, I.R.C. § 3134
§ 3134, Employce retention credit for employers subject to closure due to COVID-19
Effective: November 15, 2021

Currentness

(a) In general.--In the case of an eligible employer, there shall be allowed as a credit against applicable employment taxes for
each calendar quarter an amount equal to 70 percent of the qualified wages with respect to each employee of such employer
for such calendar quarter.

(b) Limitations and refundability.--
(1) In general.--

(A) Wages taken into account.--The amount of qualified wages with respect to any employee which may be taken into
account under subsection (a) by the eligible employer for any calendar quarter shall not exceed $10,000.

(B) Recovery startup businesses.--In the case of an eligible employer which is a recovery startup business (as defined in
subsection (¢)(5)), the amount of the credit allowed under subsection (a) (after application of subparagraph (A)) for any
calendar quarter shall not exceed $50,000.

(2) Credit limited to employment taxes.--The credit allowed by subsection (a) with respect to any calendar quarter shall
not exceed the applicable employment taxes (reduced by any credits allowed under sections 3131 and 3132) on the wages
paid with respect to the employment of all the employees of the eligible employer for such calendar quarter.

(3) Refundability of excess credit.--If the amount of the credit under subsection (a) exceeds the limitation of paragraph
(2) for any calendar quarter, such excess shall be treated as an overpayment that shall be refunded under sections 6402(a)
and 6413(b).

(c) Definitions.--For purposes of this section--




§ 3134. Employee retention credit for employers subject to..., 26 USCA § 3134

(1) Applicable employment taxes.--The term “applicable employment taxes” means the following:

(A) The taxes imposed under section 3111(b).

(B) So much of the taxes imposed under section 3221(a) as are attributable to the rate in effect under section 3111(b).
(2) Eligible employer.--

(A) In general.--The term “eligible employer” means any employer--

(i) which was carrying on a trade or business during the calendar quarter for which the credit is determined under
subsection (a), and

(ii) with respect to any calendar quarter, for which--

(I) the operation of the trade or business described in clause (i) is fully or partially suspended during the calendar
quarter due to orders from an appropriate governmental authority limiting commerce, travel, or group meetings (for
commercial, social, religious, or other purposes) due to the coronavirus disease 2019 (COVID-19),

(IT) the gross receipts (within the meaning of section 448(c)) of such employer for such calendar quarter are less than
80 percent of the gross receipts of such employer for the same calendar quarter in calendar year 2019, or

(111) the employer is a recovery startup business (as defined in paragraph (5)).

With respect to any employer for any calendar quarter, if such employer was not in existence as of the beginning
of the same calendar quarter in calendar year 2019, clause (ii)(II) shall be applied by substituting “2020” for
“2019”.

(B) Election to use alternative quarter.--At the election of the employer--
(i) subparagraph (A)(ii)(II) shall be applied--
(I) by substituting “for the immediately preceding calendar quarter” for “for such calendar quarter”, and

(II) by substituting “the corresponding calendar quarter in calendar year 2019” for “the same calendar quarter in
calendar year 2019”7, and

No claim to original LL8. Government Works



§ 3134. Employee retention credit for employers subject to..., 26 USCA § 3134

(ii) the last sentence of subparagraph (A) shall be applied by substituting “the corresponding calendar quarter in calendar
year 2019” for “the same calendar quarter in calendar year 2019”.

An election under this subparagraph shall be made at such time and in such manner as the Secretary shall prescribe.

(C) Tax-exempt organizations.--In the case of an organization which is described in section 501(c) and exempt from tax
under section 501(a)--

(i) clauses (i) and (ii)(I) of subparagraph (A) shall apply to all operations of such organization, and

(ii) any reference in this section to gross receipts shall be treated as a reference to gross receipts within the meaning
of section 6033,

(3) Qualified wages.--
(A) In general.--The term “qualified wages” means--

(i) in the case of an eligible employer for which the average number of full-time employees (within the meaning of
section 4980H) employed by such eligible employer during 2019 was greater than 500, wages paid by such eligible
employer with respect to which an employee is not providing services due to circumstances described in subclause (I)
or (II) of paragraph (2)(A)(ii), or

(i) in the case of an eligible employer for which the average number of full-time employees (within the meaning of
section 4980H) employed by such eligible employer during 2019 was not greater than 500--

(I) with respect to an eligible employer described in subclause (I) of paragraph (2)(A)(ii), wages paid by such eligible
employer with respect to an employee during any period described in such clause, or

(IT) with respect to an eligible employer described in subclause (II) of such paragraph, wages paid by such eligible
employer with respect to an employee during such quarter.

(B) Special rule for employers not in existence in 2019.--In the case of any employer that was not in existence in 2019,
subparagraph (A) shall be applied by substituting “2020” for “2019” each place it appears.

(C) Severely financially distressed employers.--

(i) In general.--Notwithstanding subparagraph (A)(i), in the case of a severely financially distressed employer, the term
“qualified wages” means wages paid by such employer with respect to an employee during any calendar quarter.
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(i1) Definition.--The term “severely financially distressed employer” means an eligible employer as defined in paragraph
(2), determined by substituting “less than 10 percent” for “less than 80 percent” in subparagraph (A)(ii)(II) thereof.

(D) Exception.--The term “qualified wages” shall not include any wages taken into account under sections 41, 45A, 45P,
458, 51,1396, 3131, and 3132,

(4) Wages.--

(A) In general.--The term “wages” means wages (as defined in section 3121(a)) and compensation (as defined in section
3231(e)). For purposes of the preceding sentence, in the case of any organization or entity described in subsection (f)(2),
wages as defined in section 3121(a) shall be determined without regard to paragraphs (5), (6), (7), (10), and (13) of section
3121(b) (except with respect to services performed in a penal institution by an inmate thereof).

(B) Allowance for certain health plan expenses.--

(i) In general.--Such term shall include amounts paid by the eligible employer to provide and maintain a group health
plan (as defined in section 5000(b)(1)), but only to the extent that such amounts are excluded from the gross income
of employees by reason of section 106(a).

(ii) Allocation rules.--For purposes of this section, amounts treated as wages under clause (i) shall be treated as paid
with respect to any employee (and with respect to any period) to the extent that such amounts are properly allocable to
such employee (and to such period) in such manner as the Secretary may prescribe, Except as otherwise provided by
the Secretary, such allocation shall be treated as properly made if made on the basis of being pro rata among periods
of coverage.

(5) Recovery startup business.--The term “recovery startup business” means any employer--

(A) which began carrying on any trade or business after February 15, 2020, and

(B) for which the average annual gross receipts of such employer (as determined under rules similar to the rules under
section 448(c)(3)) for the 3-taxable-year period ending with the taxable year which precedes the calendar quarter for which
the credit is determined under subsection (a) does not exceed $1,000,000.

(6) Other terms.--Any term used in this section which is also used in this chapter or chapter 22 shall have the same meaning
as when used in such chapter,

(d) Aggregation rule.--All persons treated as a single employer under subsection (a) or (b) of section 52, or subsection (m) or
(0) of section 414, shall be treated as one employer for purposes of this section.

(e) Certain rules to apply.--For purposes of this section, rules similar to the rules of sections 51(i)(1) and 280C(a) shall apply.
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(H) Certain governmental employers.--

(1) In general.--This credit shall not apply to the Government of the United States, the government of any State or political
subdivision thereof, or any agency or instrumentality of any of the foregoing.

(2) Exception.--Paragraph (1) shall not apply to--

(A) any organization described in section 501(c)(1) and exempt from tax under section 501(a), or

(B) any entity described in paragraph (1) if--

(i) such entity is a college or university, or

(ii) the principal purpose or function of such entity is providing medical or hospital care.

In the case of any entity described in subparagraph (B), such entity shall be treated as satisfying the requirements
of subsection (c)(2)(A)(i).

(g) Election to not take certain wages into account.--This section shall not apply to so much of the qualified wages paid by
an eligible employer as such employer elects (at such time and in such manner as the Secretary may prescribe) to not take into
account for purposes of this section.

(h) Coordination with certain programs.--

(1) In general.--This section shall not apply to so much of the qualified wages paid by an eligible employer as are taken into
account as payroll costs in connection with--

(A) a covered loan under section 7(a)(37) or 7A of the Small Business Act,

(B) a grant under section 324 of the Economic Aid to Hard-Hit Small Businesses, Non-Profits, and Venues Act, or

(C) a restaurant revitalization grant under section 5003 of the American Rescue Plan Act of 2021.

(2) Application where PPP loans not forgiven.--The Secretary shall issue guidance providing that payroll costs paid during

the covered period shall not fail to be treated as qualified wages under this section by reason of paragraph (1) to the extent
that--
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(A) a covered loan of the taxpayer under section 7(a)(37) of the Small Business Act is not forgiven by reason of a decision
under section 7(a)(37)(J) of such Act, or

(B) a covered loan of the taxpayer under section 7A of the Small Business Act is not forgiven by reason of a decision
under section 7A(g) of such Act.

Terms used in the preceding sentence which are also used in section 7A(g) or 7(a)(37)(J) of the Small Business Act shall,
when applied in connection with either such section, have the same meaning as when used in such section, respectively.

(i) Third party payors.--Any credit allowed under this section shall be treated as a credit described in section 3511(d)2).

(j) Advance payments.--

(1) In general.--Except as provided in paragraph (2), no advance payment of the credit under subsection (a) shall be allowed.

(2) Advance payments to small employers.--

(A) In general.--Under rules provided by the Secretary, an eligible employer for which the average number of full-time
employees (within the meaning of section 4980H) employed by such eligible employer during 2019 was not greater than
500 may elect for any calendar quarter to receive an advance payment of the credit under subsection (a) for such quarter
in an amount not to exceed 70 percent of the average quarterly wages paid by the employer in calendar year 2019.

(B) Special rule for seasonal employers.--In the case of any employer who employs seasonal workers (as defined in
section 45R(d)(5)(B)), the employer may elect to apply subparagraph (A) by substituting “the wages for the calendar
quarter in 2019 which corresponds to the calendar quarter to which the election relates” for “the average quarterly wages
paid by the employer in calendar year 2019”.

(C) Special rule for employers not in existence in 2019.--In the case of any employer that was not in existence in 2019,
subparagraphs (A) and (B) shall each be applied by substituting “2020” for “2019” each place it appears.

(3) Reconciliation of credit with advance payments.--

(A) In general.--The amount of credit which would (but for this subsection) be allowed under this section shall be reduced
(but not below zero) by the aggregate payment allowed to the taxpayer under paragraph (2). Any failure to so reduce the
credit shall be treated as arising out of a mathematical or clerical error and assessed according to section 6213(b)(1).

(B) Excess advance payments.--If the advance payments to a taxpayer under paragraph (2) for a calendar quarter exceed
the credit allowed by this section (determined without regard to subparagraph (A)), the tax imposed under section 3111(b)
or so much of the tax imposed under section 3221(a) as is attributable to the rate in effect under section 3111(b) (whichever
is applicable) for the calendar quarter shall be increased by the amount of such excess.
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(k) Treatment of deposits.--The Secretary shall waive any penalty under section 6656 for any failure to make a deposit of any
applicable employment taxes if the Secretary determines that such failure was due to the reasonable anticipation of the credit
allowed under this section.

(I) Extension of limitation on assessment.--Notwithstanding section 6501, the limitation on the time period for the assessment
of any amount attributable to a credit claimed under this section shall not expire before the date that is 5 years after the later of--

(1) the date on which the original return which includes the calendar quarter with respect to which such credit is determined
is filed, or

(2) the date on which such return is treated as filed under section 6501(b)(2).

(m) Regulations and guidance.--The Secretary shall issue such forms, instructions, regulations, and other guidance as are
necessary--

(1) to allow the advance payment of the credit under subsection (a) as provided in subsection (j)(2), subject to the limitations
provided in this section, based on such information as the Secretary shall require,

(2) with respect to the application of the credit under subsection (a) to third party payors (including professional employer
organizations, certified professional employer organizations, or agents under section 3504), including regulations or guidance
allowing such payors to submit documentation necessary to substantiate the eligible employer status of employers that use
such payors, and

(3) to prevent the avoidance of the purposes of the limitations under this section, including through the leaseback of
employees.

Any forms, instructions, regulations, or other guidance described in paragraph (2) shall require the customer to be responsible
for the accounting of the credit and for any liability for improperly claimed credits and shall require the certified professional
employer organization or other third party payor to accurately report such tax credits based on the information provided by
the customer.

(n) Application.--This section shall only apply to wages paid after June 30, 2021, and before October 1, 2021 (or, in the case
of wages paid by an eligible employer which is a recovery startup business, January 1, 2022).

CREDIT(S)

(Added Pub.L. 117-2, Title IX, § 9651(a), Mar. 11, 2021, 135 Stat. 177; amended Pub.L. 117-58, Div. H, Title VI, § 80604(a),
Nov. 15, 2021, 135 Stat. 1341.)

26 US.C.A. § 3134,26 USCA § 3134
Current through P.L. 117-327. Some statute sections may be more current, see credits for details.
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Guidance on the Employee Retention Credit under Section 2301 of the Coronavirus Aid,

Relief, and Economic Security Act

Notice 2021-20

I. PURPOSE

This notice provides guidance on the employee retention credit provided under
section 2301 of the Coronavirus Aid, Relief, and Economic Security Act (CARES Act),
Pub. L. No. 116-136, 134 Stat. 281 (March 27, 2020), as amended by section 206 of the
Taxpayer Certainty and Disaster Tax Relief Act of 2020 (Relief Act), which was enacted
as Division EE of the Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134
Stat. 1182 (December 27, 2020). The guidance provided in this notice addresses the
employee retention credit as it applies to qualified wages paid after March 12, 2020, and
before January 1, 2021. This notice does not address the changes made by section
207 of the Relief Act that apply to the employee retention credit for qualified wages paid
after December 31, 2020. The Department of the Treasury (Treasury) and the Internal
Revenue Service (IRS) will address the modifications made by section 207 of the Relief
Act applicable to calendar quarters in 2021 in future guidance.
Il. BACKGROUND

Section 2301 of the CARES Act allows a credit (employee retention credit or
credit) against applicable employment taxes for eligible employers, including tax-exempt

organizations, that pay qualified wages, including certain health plan expenses, to some



or all employees after March 12, 2020, and before January 1, 2021. Section 206 of the
Relief Act adopts amendments and technical changes to section 2301 of the CARES
Act for qualified wages paid after March 12, 2020, and before January 1, 2021, primarily
relating to who may claim the credit.! Section 207 of the Relief Act amends section
2301 of the CARES Act to extend the application of the employee retention credit to
qualified wages paid after December 31, 2020, and before July 1, 2021, and to modify
the calculation of the credit amount for qualified wages paid during that time.2

Following the enactment of the CARES Act, the IRS posted Frequently Asked
Questions (FAQs) on IRS.gov to aid taxpayers in calculating and claiming the employee
retention credit. As of the publication date of this notice, the FAQs have not been
updated to reflect the changes made by the Relief Act. This notice incorporates the
information provided in the FAQs and addresses additional issues, including the
amendments to section 2301 of the CARES Act made by section 206 of the Relief Act.

This notice also identifies instances in which section 206 of the Relief Act made

1 The amendments made by section 206 of the Relief Act take effect as if included in the
provisions of the CARES Act to which they relate.

2 Section 207 of the Relief Act makes substantial changes to the employee retention credit that
apply to qualified wages paid during the first and second quarter of 2021. Among other changes, section
207 of the Relief Act (1) makes the employee retention credit available for eligible employers paying
qualified wages that are paid after December 31, 2020, and before July 1, 2021; (2) increases the
maximum credit amount that may be claimed per employee (making it equal to 70 percent of $10,000 of
qualified wages paid to an employee per calendar quarter); (3) expands the category of employers that
may be entitled to claim the credit; (4) modifies the gross receipts test; (5) modifies the definition of
qualified wages; (6) broadens the denial of double benefit rule and applies it to sections 41, 45A, 45P, 51,
and 1396 of the Code; and (7) changes the eligibility to receive advance payments and limits the amount
of the advances.



changes to section 2301 of the CARES Act that resulted in rules that are substantially
similar to the interpretation provided in the FAQs.

The remainder of this Section Il provides a summary of the relevant provisions of
section 2301 of the CARES Act, as amended by section 206 of the Relief Act, as they
apply to qualified wages paid in 2020. References to section 2301 of the CARES Act
include the amendments made by section 206 of the Relief Act, unless otherwise noted.
This Section Il also includes an overview of the options for employers to defer the
deposit and payment of the employer’s share of social security tax under section 2302
of the CARES Act and to defer the withholding and payment of the employee’s share of
social security tax under Notice 2020-65, as modified by Notice 2021-11, which may
affect the amount that an employer can request as an advance payment of the credit.
Section Il of this notice provides guidance in Q/A format regarding the application of
section 2301 of the CARES Act. Any term defined in this Section Il or within a Q/A in

Section Il applies to all Q/A’s in Section Il

A. Claiming the Employee Retention Credit and Accessing Funds in
Anticipation of the Credit
An employer that is an eligible employer as defined in section 2301(c)(2) of the
CARES Act and that, after March 12, 2020, and before January 1, 2021, pays qualified
wages, as defined in section 2301(c)(3) of the CARES Act, is entitled to claim the
employee retention credit against the taxes imposed on employers by section 3111(a)
of the Internal Revenue Code (Code) (employer’s share of the Old Age, Survivors, and

Disability Insurance (social security tax)), after these taxes are reduced by any credits
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claimed under section 3111(e) and (f) of the Code,? sections 7001 and 7003 of the
Families First Coronavirus Response Act (FFCRA), Pub. L. No. 116-127, 134 Stat. 178
(March 18, 2020),* and section 303(d) of the Relief Act.> Eligible employers subject to
the Railroad Retirement Tax Act (RRTA) are entitled to take the employee retention
credit against the taxes imposed on employers by section 3221(a) of the Code (Tier 1
tax under the RRTA) that are attributable to the rate in effect under section 3111(a) of
the Code, after these taxes are reduced by any credits allowed under sections 7001 and

7003 of the FFCRA and section 303(d) of the Relief Act.

3 Section 3111(e) of the Code permits qualified tax-exempt organizations that hire qualified
veterans to claim a credit against the employer’s share of social security tax imposed under section
3111(a) of the Code. Section 3111(f) of the Code permits a qualified small business to elect to apply part
or all of its research credit available under section 41 against the tax imposed under section 3111(a) of
the Code.

4 Under sections 7001 and 7003 of the FFCRA, employers with fewer than 500 employees that
provide paid sick and family leave, up to specified limits, to employees unable to work or telework due to
certain circumstances related to COVID-19 may claim tax credits. The FFCRA, as amended by the
COVID-related Tax Relief Act of 2020 (COVID Relief Act), provides employers with fewer than 500
employees (eligible FFCRA employers) refundable tax credits that reimburse them for the cost of
providing paid sick and family leave wages to employees unable to work or telework for reasons related
to COVID-19 under the Emergency Paid Sick Leave Act (EPSLA) and the Emergency Family and Medical
Leave Expansion Act (Expanded FMLA), respectively. The credits are allowed against the employer's
share of social security tax imposed under section 3111(a) of the Code, and so much of the taxes
imposed on employers under section 3221(a) of the Code as are attributable to the rate in effect under
section 3111(a) of the Code. The FFCRA required eligible FFCRA employers to provide paid leave to
such employees for periods after March 31, 2020, and before January 1, 2021. The COVID Relief Act
extended the period for which tax credits are available for employers providing paid sick and family leave
that otherwise would meet the requirements of the FFCRA until March 31, 2021, although the
requirement that employers provide the leave expired on December 31, 2020. See Section 286 of the
COVID Relief Act, which was enacted as Subtitle B of Title Il of Division N of the Consolidated
Appropriations Act, 2021, Pub. L. 116-260, 134 Stat.1182 (Dec. 27, 2020).

5 Section 303(d) of the Relief Act relates to a separate, unrelated employee retention credit for
certain tax-exempt organizations affected by qualified natural disasters. Section 303(d)(3)(C)(iii) of the
Relief Act added a reference to section 303(d) to section 2301(b)(2) of the CARES Act, which impacts the
ordering of the credits.



Section 2301(b)(3) of the CARES Act provides that if the amount of the credit
exceeds the applicable employment taxes (reduced by any credits claimed under
section 3111(e) and (f) of the Code, sections 7001 and 7003 of the FFCRA, or section
303(d) of the Relief Act) for any calendar quarter, then the excess is treated as an
overpayment and refunded to the employer under sections 6402(a) or section 6413(b)
of the Code.

Eligible employers report their total qualified wages for purposes of the employee
retention credit and claim the employee retention credit (including any refund in excess
of the employer portion of social security tax) on their federal employment tax returns;
for most employers, this is the quarterly Form 941, Employer’s Quarterly Federal Tax
Return.®

Section 2301(k) of the CARES Act instructs the Secretary of the Treasury (or the
Secretary’s delegate) to waive the penalty under section 6656 of the Code for failure to
deposit the employer share of social security tax in anticipation of the allowance of the
refundable credit under the CARES Act. In addition, section 2301(l)(1) and (2) of the

CARES Act provides for the advance payment of the credit (subject to the limitations of

6 Some eligible employers will use other federal employment tax returns, such as the Form 944,
Employer's Annual Federal Tax Return, Form 943, Employer’s Annual Federal Tax Return for Agricultural
Employees, or Form CT-1, Employer’s Annual Railroad Tax Return, to report the amount of total qualified
wages paid.



the credit and based on information the Secretary requires) and the reconciliation of the
advance payment at the time of filing the employment tax return.

Notice 2020-22, 2020-17 |.R.B. 664, provides eligible employers relief from the
failure to deposit penalty imposed by section 6656 of the Code for an employer’s failure
to timely deposit employment taxes to the extent the amounts not deposited are equal
to or less than the amount of refundable tax credits to which the eligible employer is
entitled under the FFCRA and the CARES Act.” Under the notice, an eligible employer
will not be subject to a penalty under section 6656 for failing to deposit employment
taxes in a calendar quarter if (1) the eligible employer paid qualified wages to its
employees in the calendar quarter prior to the time of the required deposit, (2) the
amount of employment taxes that the employer does not timely deposit, reduced by the
amount of employment taxes not deposited in anticipation of the credits claimed under
sections 7001 and 7003 of the FFCRA, is less than or equal to the amount of the
employer’s anticipated employee retention credit for the calendar quarter as of the time
of the required deposit, and (3) the employer did not seek payment of an advance credit
by filing Form 7200, Advance Payment of Employer Credits Due to COVID-19, with
respect to the anticipated credits it relied upon to reduce its deposits. Accordingly, in

anticipation of receiving the employee retention credit, eligible employers can (1) reduce

7 Treasury and IRS will address the application of Notice 2020-22 in relation to the employee
retention credit available for quarters in 2021 in future guidance.
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their deposits of federal employment taxes, including withheld taxes, that would
otherwise be required, up to the amount of the anticipated credit, and (2) request an
advance of the amount of the anticipated credit that exceeds the reduced federal
employment tax deposits by filing Form 7200. Reductions in deposits and advance
payments are accounted for on the eligible employer’'s employment tax return.

B. Definition of “Eligible Employer”

The employee retention credit is available only to employers that are eligible
employers. Section 2301(c)(2)(A) of the CARES Act defines the term “eligible
employer” as any employer carrying on a trade or business during calendar year 2020,
and, with respect to any calendar quarter, for which (1) the operation of the trade or
business carried on during calendar year 2020 is fully or partially suspended due to
orders from an appropriate governmental authority limiting commerce, travel, or group
meetings (for commercial, social, religious, or other purposes) due to COVID-19, or (2)
such calendar quarter is within the period in which the employer had a significant
decline in gross receipts, as described in section 2301(c)(2)(B) of the CARES Act.

Section 2301(c)(2)(B)(i) of the CARES Act provides that the period during which
an employer experiences a significant decline in gross receipts begins with the first
calendar quarter beginning after December 31, 2019, for which gross receipts (within
the meaning of section 448(c) of the Code) for the calendar quarter are less than 50
percent of gross receipts for the same calendar quarter in the prior year. Section
2301(c)(2)(B)(ii) of the CARES Act provides that the period during which an employer

experiences a significant decline in gross receipts ends with the calendar quarter that



follows the first calendar quarter beginning after a calendar quarter described in section
2301(c)(2)(B)(i) of the CARES Act for which gross receipts of the employer are greater
than 80 percent of gross receipts for the same calendar quarter in the prior year.

Section 2301(c)(2)(C)(i) of the CARES Act provides that in the case of an
organization described in section 501(c) of the Code and exempt from tax under section
501(a) of the Code (a tax-exempt organization), sections 2301(c)(2)(A)(i) (relating to the
requirement of carrying on a trade or business) and 2301(c)(2)(A)(ii)(l) (relating to a full
or partial suspension of the operation of a trade or business due to a governmental
order) apply to all operations of the organization. Section 2301(c)(2)(C)(ii) of the
CARES Act provides that, in the case of a tax-exempt organization, any reference to
gross receipts in section 2301 of the CARES Act is treated as a reference to gross
receipts within the meaning of section 6033 of the Code. Therefore, tax-exempt
organizations should refer to the definition of gross receipts under section 6033 of the
Code to determine whether they experienced a significant decline in gross receipts
under section 2301 of the CARES Act.®

Section 2301(f) of the CARES Act provides that the employee retention credit

does not apply to the Government of the United States, the government of any State or

8 Prior to the changes made by the Relief Act, section 448(c) of the Code applied to determine
gross receipts of tax-exempt organizations under section 2301 of the CARES Act. Although the Relief
Act changed the definition of gross receipts applicable to tax-exempt organizations to reference the
definition under section 6033 of the Code, the result under section 2301 of the CARES Act, as revised by
the Relief Act, is substantially the same as the interpretation of “gross receipts” applicable to tax-exempt
organizations in the FAQs posted on IRS.gov in 2020.



political subdivision thereof, or any agency or instrumentality of those governments.
Accordingly, these entities are not eligible employers.

Prior to the Relief Act amendments, section 2301(j) of the CARES Act provided
that an eligible employer that received a covered loan under paragraph (36) of section
7(a) of the Small Business Act (15 U.S.C. 636(a)), as added by section 1102 of the
CARES Act (a Paycheck Protection Program loan or PPP loan) would not be eligible for
the employee retention credit. Section 206 of the Relief Act amended section 2301 of
the CARES Act to permit an employer that received a PPP loan to be eligible to claim
an employee retention credit under section 2301 of the CARES Act by striking section
2301(j) of the CARES Act, effective retroactive to the original effective date of the
CARES Act.

C. Definition of “Qualified Wages”

Section 2301(a) of the CARES Act provides that the credit amount is equal to 50
percent of qualified wages with respect to each employee for each applicable calendar
quarter in 2020.

For purposes of determining “qualified wages,” section 2301(c)(5)(A) of the
CARES Act provides that the term “wages” generally means wages as defined in
section 3121(a) of the Code and compensation as defined in section 3231(e) of the
Code. Section 2301(c)(5)(B) of the CARES Act provides that “wages” include amounts
paid by an eligible employer to provide and maintain a group health plan (as defined in
section 5000(b)(1) of the Code), but only to the extent that the amounts are excluded

from the gross income of employees by reason of section 106(a) of the Code. Amounts



treated as wages under section 2301(c)(5)(B) of the CARES Act are treated as paid
with respect to any employee (and with respect to any period) to the extent the amounts
are properly allocable to the employee (and to the period), and, except as otherwise
provided by the Secretary of the Treasury (Secretary), the allocation will be treated as
proper if made on the basis of being pro rata among periods of coverage. References
to “allocable qualified health plan expenses” or “qualified health plan expenses” in this
notice are to the health plan expenses described in section 2301(c)(5)(B) of the CARES
Act.®

Section 2301(c)(3)(A) of the CARES Act provides different definitions of “qualified
wages” depending on the size of the employer, which is measured by the average
number of full-time employees (within the meaning of section 4980H of the Code)
employed by the eligible employer during 2019.

Section 2301(c)(3)(A)(i) of the CARES Act provides that if an eligible employer
averaged more than 100 employees during 2019 (large eligible employer), qualified
wages are those wages paid by the eligible employer with respect to which an
employee is not providing services due to circumstances described in section

2301(c)(2)(A)(ii)(1) of the CARES Act (relating to a full or partial suspension of the

9 The Relief Act removed the term “qualified health plan expenses” from the definition of qualified
wages under section 2301(c)(3) of the CARES Act and included health plan expenses as part of the
definition of wages in section 2301(c)(5) of the CARES Act. The result under section 2301 of the CARES
Act, as revised by the Relief Act, is substantially the same as the interpretation provided in the FAQs
posted on IRS.gov in 2020.
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operation of a trade or business due to a governmental order) or section
2301(c)(2)(A)(ii)(Il) of the CARES Act (relating to a significant decline in gross receipts).
For large eligible employers, section 2301(c)(3)(B) of the CARES Act limits qualified
wages that may be taken into account to the amount that the employee would have
been paid for working an equivalent duration during the 30 days immediately preceding
the period in which the qualified wages are paid or incurred.

Section 2301(c)(3)(A)(ii) of the CARES Act provides that if an eligible employer
averaged 100 or fewer employees in 2019 (small eligible employer), qualified wages are
those wages paid by the eligible employer with respect to an employee during any
period described in section 2301(c)(2)(A)(ii)(I) of the CARES Act (relating to a calendar
quarter for which the operation of a trade or business is fully or partially suspended due
to a governmental order) or during a calendar quarter within the period described in
section 2301(c)(2)(A)(ii)(Il) of the CARES Act (relating to a significant decline in gross
receipts).

The flush language in section 2301(c)(3)(A) of the CARES Act provides that
qualified wages do not include any wages taken into account for purposes of the credits
under sections 7001 or 7003 of the FFCRA.

Section 2301(b)(1) of the CARES Act limits the amount of qualified wages with
respect to any employee that may be taken into account under section 2301(a) of the
CARES Act to $10,000 for all calendar quarters in 2020. Therefore, the maximum credit

amount with respect to each employee for all four calendar quarters in 2020 is $5,000.
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D. Election Not to Take Certain Wages into Account and Coordination
with PPP Loan

Section 2301(g)(1) of the CARES Act provides that section 2301 of the CARES
Act does not apply to qualified wages paid by an eligible employer to the extent the
employer elects not to take them into account for purposes of section 2301 of the
CARES Act (at such time and in such manner as the Secretary may prescribe). Section
2301(g)(2) of the CARES Act provides that the Secretary, in consultation with the
Administrator of the Small Business Administration, will issue guidance providing that
payroll costs paid during the covered period for a PPP loan will not fail to be treated as
qualified wages under section 2301 of the CARES Act, if an employer makes an
election under section 2301(g)(1) of the CARES Act, to the extent that the PPP loan of
the eligible employer is not forgiven by reason of a decision under section 7A(g) of the
Small Business Act.'°

Related to section 2301(g)(2) of the CARES Act, section 206(e)(2) of the Relief
Act provides a special rule for employers that filed an employment tax return before
December 27, 2020. Section 206(e)(2)(A) of the Relief Act provides that those

employers may elect to treat any “applicable amount” as an amount paid in the fourth

10 Section 7A(g) of the Small Business Act (15 U.S.C. 636(a)) sets forth the timing rule for lenders
that receive an application for loan forgiveness from eligible recipients that received a Paycheck
Protection Program loan. Specifically, section 7A(g) of the Small Business Act requires lenders to provide
a decision regarding forgiveness no later than 60 days after the date on which the lender receives an
application of loan forgiveness from an eligible recipient. The Relief Act added section 2301(g)(2) to the
CARES Act when it struck section 2301(j) of the CARES Act, discussed above.
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calendar quarter of 2020. Section 206(e)(2)(B) of the Relief Act defines the “applicable
amount,” in part, as the amount of wages that are permitted to be treated as qualified
wages under guidance issued pursuant to section 2301(g)(2) of the CARES Act
(relating to the decision not to forgive a loan under section 7A(g) of the Small Business
Act), that were paid in the first, second, or third calendar quarter of 2020, and that were
not taken into account by the taxpayer in calculating the employee retention credit for
such calendar quarter (special fourth quarter rule)."!
E. Aggregation Rules
Section 2301(d) of the CARES Act provides that all persons treated as a single
employer under section 52(a) or (b) of the Code, or section 414(m) or (o) of the Code,
will be treated as a single employer for purposes of the employee retention credit.
While this notice describes the aggregation rules under sections 52(a) and (b) and
414(m) and (0) in general terms, it does not provide separate guidance on the
substantive requirements of those aggregation rules or otherwise interpret those rules.
F. Other Rules Related to the Employee Retention Credit
Section 2301(e) of the CARES Act provides that rules similar to section 280C(a)
of the Code apply for purposes of the employee retention credit. Section 280C(a) of the

Code generally disallows a deduction for the portion of wages or salaries paid or

1 The special fourth quarter rule also applies to the applicable amount described in section
2301(c)(5)(B) of the CARES Act, which is qualified health plan expenses.
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incurred equal to the sum of certain credits determined for the taxable

year. Accordingly, a similar deduction disallowance applies under section 2301(e) of
the CARES Act with regard to the employee retention credit, such that an employer's
deduction for qualified wages, including qualified health plan expenses, is reduced by
the amount of the employee retention credit.

Section 2301(e) of the CARES Act also provides that rules similar to the rules of
section 51(i)(1) of the Code (relating to the work opportunity credit) apply for purposes
of the employee retention credit. Section 51(i)(1) provides that wages paid to “related
individuals” (within the meaning of section 51(i)(1)) may not be taken into account for
determining the credit under section 51(a) of the Code. Accordingly, wages paid to
related individuals may not be taken into account for determining qualified wages for the
employee retention credit. Similarly, section 2301(h)(1) of the CARES Act provides that
an employee will not be included for purposes of computing the employee retention
credit for any period that an employer is allowed a work opportunity credit under section
51 with respect to that employee for that period.

Section 2301(h)(2) of the CARES Act states that any wages taken into account in
determining the employee retention credit will not be taken into account for purposes of
determining the credit allowed under section 45S of the Code (relating to paid and

family medical leave).
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Finally, section 2301(h)(3) of the CARES Act provides that the employee

retention credit is treated as a credit described in section 3511(d)(2) of the Code."?
G. Regulations and Guidance

Section 2301(l) of the CARES Act requires the Secretary to issue forms,
instructions, regulations, and guidance, as necessary, to allow for the advance payment
of the credit, provide for reconciliation of the advance payment at the time of filing the
employment tax return, and to apply the credit to third-party payers. Section 2301(l) of
the CARES Act also gives the Secretary authority to issue guidance on the application
of the definition of a “significant decline in gross receipts” in the case of any employer
that was not carrying on a trade or business for all or part of the same calendar quarter
in the prior year and to prevent avoidance of the purposes of the limitations applicable

to the employee retention credit.

H. Deferral Under Section 2302 of the CARES Act
Section 2302 of the CARES Act provides that employers may defer the deposit

and payment of the employer’s share of social security tax and the portion of Tier 1 tax

12 Section 3511 provides rules for Certified Professional Employer Organizations (CPEOs) and
their customers with regard to employment taxes on wages paid by the CPEO to the customer’s
employees. Section 3511(d) provides the following rules for certain credits specified in section
3511(d)(2): (1) credits with respect to a customer’s work site employee apply to the customer, not the
CPEOQ; (2) the customer, not the CPEO, takes into account wages and employment taxes paid by the
CPEO with respect to the work site employee and for which the CPEOQ receives payment from the
customer; and (3) the CPEO must furnish the customer and the Secretary with any information necessary
for the customer to claim the credits.

15



under the RRTA that is equivalent to the employer’s share of social security tax for the
period of March 27, 2020, through December 31, 2020. Section 2302 does not impact
an employer’s eligibility to claim the employee retention credit. However, because an
employer may defer deposits under section 2302 before reducing deposits in
anticipation of claiming the credit, the deferral may affect the amount that an employer

may request as an advance of the credit.

I. Deferral Under Notice 2020-65 as Modified by Notice 2021-11
Notice 2020-65, 2020-38 I.R.B. 567, as modified by Notice 2021-11, 2021-6

|.R.B. 827, permits employers to postpone the withholding and payment of the
employee’s share of social security tax or the employee’s share of Tier 1 tax under the
RRTA that is equivalent to the employee’s share of social security tax with respect to
applicable wages (as defined in Notice 2020-65) paid to an employee on a pay date
during the period beginning on September 1, 2020, and ending on December 31, 2020.
Deferral under Notice 2020-65, as modified by Notice 2021-11, during the third or fourth
quarter of 2020 does not impact an employer’s eligibility to claim the employee retention
credit. However, because an employer may defer deposits of the employee’s share of
social security tax before reducing deposits in anticipation of claiming the credit, the
deferral may affect the amount that an employer may request as an advance of the

credit.

Ill. GUIDANCE

This Section Il provides guidance in Q/A format on the following topics:
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A. Eligible Employers
B. Aggregation Rules
Governmental Orders

Full or Partial Suspension of Trade or Business Operations

m O O

Significant Decline in Gross Receipts

AL

Maximum Amount of Employer's Employee Retention Credit

Qualified Wages

r ©

Allocable Qualified Health Plan Expenses

Interaction with Paycheck Protection Program (PPP) Loans
J. Claiming the Employee Retention Credit

K. Special Issues for Employees: Income and Deduction

L. Special Issues for Employers: Income and Deduction

M. Special Issues for Employers: Use of Third-Party Payers

N. Substantiation Requirements

A. Eligible Employers

Question 1: What is a “trade or business” for purposes of the employee retention
credit?

Answer 1: For purposes of the employee retention credit, “trade or business” has
the same meaning as when used in section 162 of the Code other than the trade or
business of performing services as an employee. Under section 162, an activity does
not qualify as a trade or business unless its primary purpose is to make a profit and it is

carried on with regularity and continuity. The facts and circumstances of each case

17



determine whether an activity is a trade or business. A taxpayer does not necessarily
need to make a profit in any particular year in order to be in a trade or business as long
as a good faith profit motive is present.

For purposes of the employee retention credit, a tax-exempt organization
described in section 501(c) of the Code that is exempt from tax under section 501(a) of
the Code is deemed to be engaged in a “trade or business” with respect to all
operations of the organization.

Question 2: How does an organization determine if it is considered an
“instrumentality” of the Federal government, or of a State or local government, for
purposes of the employee retention credit?

Answer 2: In general, for employment tax purposes, the IRS considers six
factors in determining whether an organization is a government instrumentality. The six
factors that are used to determine whether an organization is an instrumentality are:

¢ whether the organization is used for a governmental purpose and performs a
governmental function;
¢ whether performance of the organization’s function is on behalf of one or more

States or political subdivisions;

e whether there are any private interests involved, or whether the States or political
subdivisions involved have the powers and interests of an owner;
e whether control and supervision of the organization is vested in a public authority

or authorities;
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o if express or implied statutory or other authority is necessary for the creation
and/or use of such an instrumentality, and whether such authority exists; and
e the degree of financial autonomy and the source of its operating expenses.
See Rev. Rul. 57-128, 1957-1 C.B. 311. No one factor is determinative; instrumentality
status is based on all the facts and circumstances. These same factors apply to identify
an instrumentality of the Federal government, or of a State or local government, for
purposes of the employee retention credit.

Question 3: Are tribal governments and tribal entities eligible for the employee
retention credit?

Answer 3: Yes. Any tribal government or tribal entity that operates a trade or
business may be an eligible employer for purposes of the employee retention credit if it
otherwise satisfies the eligibility requirements to claim the credit.

As a general rule, whether activities constitute a trade or business for purposes
of the employee retention credit is determined under section 162 of the Code.
However, because tribal governments are not subject to income tax under the Code
and, therefore, are generally not otherwise required to determine whether an activity of
the tribe constitutes the carrying on of a trade or business under section 162, the
Treasury Department and IRS have concluded that the section 162 standards are not
the appropriate bases for determining whether a tribal government is carrying on a trade
or business for purposes of the employee retention credit. Instead, solely for purposes
of the employee retention credit, a tribal government is treated as carrying on trade or

business activities, and all activities conducted by the tribal government will be
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considered part of such trade or business activities, without the need for further analysis
of whether those activities meet a particular standard for identifying trade or business
operations. In addition, solely for purposes of the employee retention credit, any entity
that a tribal government reasonably believes shares the same tax status as the tribal
government (tribal entity employer) may also consider all of its activities as trade or
business activities. Any entity other than a tribal government or a tribal entity employer
must determine whether its activities constitute carrying on a trade or business under
section 162 for purposes of determining eligibility for the employee retention credit.

Question 4: Are employers in U.S. Territories eligible for the employee retention
credit?

Answer 4: Yes. If an employer in a U.S. Territory otherwise qualifies for the
employee retention credit then the employer is entitled to claim the credit. Section
2301(c)(5)(A) of the CARES Act provides that qualified wages are, in general, wages as
defined in section 3121(a) of the Code for purposes of the Federal Insurance
Contributions Act (FICA) tax. Payments of wages by employers in U.S. Territories are
wages within the meaning of section 3121(a). Accordingly, eligible employers include
employers in the U.S. Territories that pay qualified wages and otherwise meet the
requirements for the credit.

Question 5: Are self-employed individuals eligible for the employee retention
credit?

Answer 5: Self-employed individuals are not eligible for the employee retention

credit with respect to their own self-employment earnings. However, a self-employed
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individual who employs other individuals in the self-employed individual’s trade or
business and who otherwise meets the requirements to be an eligible employer may be
eligible for the employee retention credit with respect to qualified wages the self-
employed individual pays to the employees.

Question 6: Are household employers eligible for the employee retention credit?

Answer 6: No. Household employers are not considered to operate a trade or
business and, therefore, are not eligible for the employee retention credit with respect to
their household employees. However, household employers who are also employers
operating a trade or business and who generally report employment taxes attributable to
their household employees on the same federal employment tax return used to report
the employment taxes attributable to the employees of the trade or business, may be
eligible for the employee retention credit, but only with respect to the trade or business
employees and their qualified wages paid with respect to the trade or business.

B. Aggregation Rules

Question 7: What is the general impact of the aggregation rules that treat certain
entities as a single employer?

Answer 7: All entities that are members of a controlled group of corporations or
trades or businesses under common control under sections 52(a) or (b) of the Code,
members of an affiliated service group under section 414(m) of the Code, or otherwise
aggregated under section 414(o) of the Code are treated as a single employer for

purposes of applying the employee retention credit. As a result, employers required to
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be aggregated are treated as a single employer for purposes of the following rules
applicable to the employee retention credit:
° Determining whether the employer has a trade or business operation that was
fully or partially suspended due to orders related to COVID-19 from an

appropriate governmental authority;

. Determining whether the employer experiences a significant decline in gross
receipts;
o Determining whether the employer averaged more than 100 full-time

employees; and
. Determining the maximum credit amount per employee.

The aggregation rules under section 52(a) and (b) generally apply to determine
which entities are treated as a single employer for purposes of the tax credits available
to an employer under section 51 of the Code, as well as for other Code provisions.

Under section 52(a), corporate taxpayers that are members of a controlled group
of corporations are treated as a single employer. A controlled group of corporations
may be either a parent-subsidiary controlled group, a brother-sister controlled group, or

a combined group of corporations.’ The section 52(b) aggregation rules apply to

13 A parent-subsidiary controlled group of corporations is one or more chains of corporations
where the common parent corporation owns more than 50 percent of the total combined voting power of
all classes of stock entitled to vote, or more than 50 percent of the value of all classes of stock of each
corporation. A brother-sister controlled group of corporations is two or more corporations where (1) five
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partnerships, trusts, estates, corporations, or sole proprietorships in trades or
businesses under common control. Under this rule, entities are treated as a single
employer if they are under common control applying rules similar to the parent-
subsidiary or brother-sister controlled group rules or the rules for a combined group of
corporations.

Section 414(m)(1) provides that employees of members in an affiliated service
group under section 414(m)(2) and (5) are treated as employed by a single employer for
purposes of employee benefit requirements listed in section 414(m)(4)." In addition,
section 414(o) generally provides that the Secretary shall prescribe regulations
necessary to prevent avoidance of any of the employee benefit requirements listed in
section 414(m)(4) through the use of separate organizations or other arrangements.
Many Code provisions, particularly those addressing employee benefits, apply the

aggregation rules of section 414(m) and (0). For example, section 414(t) generally

or fewer persons who are individuals, estates, or trusts own at least 80 percent of the total combined
voting power of all classes of stock entitled to vote, or the total value of shares of all classes of stock of
each corporation; and (2) the same five or fewer persons, taking into account ownership only to the extent
that it is identical with respect to each corporation, own more than 50 percent of the total voting power of
all classes of stock entitled to vote, or total value of shares of all classes of stock of each corporation. A
combined group of corporations is three or more corporations, each of which is a member of either a
parent-subsidiary or a brother-sister controlled group, and at least one of which is both the common
parent of a parent-subsidiary controlled group and also a member of a brother-sister controlled group.
See Treas. Reg. § 1.52-1.

4 There are three types of affiliated service groups described in section 414(m). The first and
second types of affiliated service groups are described under section 414(m)(2) and require a
combination of common ownership and performance of services among certain organizations. The third
type of affiliated service group is described under section 414(m)(5), requires no common ownership, and
aggregates employers based on the performance of management functions by one organization for
another organization (and related organizations).
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provides that the aggregation rules in section 414(m) and (o) apply to various Code
provisions listed in section 414(t)(2).

Question 8: How is the employee retention credit allocated to an eligible
employer that is a member of an aggregated group?

Answer 8: The amount of the employee retention credit with respect to a
member of the aggregated group is based on the member's proportionate share of the
qualified wages giving rise to the credit for each calendar quarter (or other prescribed
period for which a tax return is required to be filed) for which the credit is claimed.

Question 9: How do the aggregation rules apply to tribes and tribal entities?

Answer 9: In determining eligibility for the employee retention credit, all
employers must apply the aggregation rules under section 52(a) and (b) and section
414(m) and (o) of the Code. For purposes of the employee retention credit, tribal
governments and tribal entity employers (as defined in Q/A-3) should use a reasonable,

good faith interpretation in determining how the aggregation rules apply.

C. Governmental Orders
Question 10: What “orders from an appropriate governmental authority” may be
taken into account by an employer for purposes of determining eligibility for the
employee retention credit?
Answer 10: Orders, proclamations, or decrees from the Federal government or
any State or local government may be taken into account by an employer as “orders
from an appropriate governmental authority” only if they limit “commerce, travel, or

group meetings (for commercial, social, religious, or other purposes) due to the
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coronavirus disease 2019 (COVID-19)” and relate to the suspension of an employer’s
operation of its trade or business. Orders that are not from the Federal government
must be from a State or local government that has jurisdiction over the employer’s
operations. These orders are referred to as “governmental orders.” Whether orders,
proclamations or decrees are governmental orders is determined without regard to the
level of enforcement of the governmental order.

Statements from a governmental official, including comments made during press
conferences or in interviews with the media, do not rise to the level of a governmental
order for purposes of the employee retention credit. Additionally, the declaration of a
state of emergency by a governmental authority is not sufficient to rise to the level of a
governmental order if it does not limit commerce, travel, or group meetings in any
manner. Further, such a declaration that limits commerce, travel, or group meetings,
but does so in a manner that does not relate to the suspension of an employer’s
operation of its trade or business does not rise to the level of a governmental order for
purposes of the employer's determination of its eligibility for the employee retention
credit.

Governmental orders include:

e An order from the city’s mayor stating that all non-essential businesses must
close for a specified period;

o A State’s emergency proclamation that residents must shelter in place for a
specified period, other than residents who are employed by an essential

business and who may travel to and work at the workplace location;
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e An order from a local official imposing a curfew on residents that impacts the
operating hours of a trade or business for a specified period;

e An order from a local health department mandating a workplace closure for
cleaning and disinfecting.

Whether the operations of a trade or business are considered essential or non-
essential will often vary from jurisdiction to jurisdiction. An employer should determine
whether it is operating an essential or non-essential business by referring to the
governmental order affecting the employer’s operation of its trade or business.

Example 1: Governor of State Y issues an order that all non-essential businesses
must close from March 20, 2020, until April 30, 2020. The order provides a list of non-
essential businesses, including gyms, spas, nightclubs, barber shops, hair salons, tattoo
parlors, physical therapy offices, waxing salons, fitness centers, bowling alleys,
arcades, racetracks, indoor children’s play areas, theaters, chiropractors, planetariums,
museums, and performing arts centers. The governor’s order is a governmental order
limiting the operations of non-essential businesses; therefore, employers with non-
essential businesses to which the governmental order applies may be considered
eligible employers for purposes of the employee retention credit.

Example 2: Mayor of City Y holds a press conference encouraging residents to
practice social distancing to prevent the spread of COVID-19. The statement during the
press conference is not an order limiting commerce, travel, or group meetings.
Accordingly, the mayor’'s statement would not be a governmental order for purposes of

the employee retention credit.
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Example 3: A restaurant is ordered by a local health department to close due to a
health code violation. Since the order is unrelated to COVID-19, it would not be
considered a governmental order for purposes of the employee retention credit.

D. Full or Partial Suspension of Trade or Business Operations

Question 11: If a governmental order requires non-essential businesses to
suspend operations but allows essential businesses to continue operations, is an
essential business considered to have a full or partial suspension of operations due to a
governmental order?

Answer 11: An employer that operates an essential business is not considered
to have a full or partial suspension of operations if the governmental order allows all of
the employer’s operations to remain open. However, an employer that operates an
essential business may be considered to have a partial suspension of operations if,
under the facts and circumstances, more than a nominal portion of its business
operations are suspended by a governmental order. For example, an employer that
maintains both essential and non-essential business operations, each of which are
more than nominal portions of the business operations, may be considered to have a
partial suspension of its operations if a governmental order restricts the operations of
the non-essential portion of the business, even if the essential portion of the business is
unaffected. In addition, an essential business that is permitted to continue its
operations may, nonetheless, be considered to have a partial suspension of its
operations if a governmental order requires the business to close for a period of time

during normal working hours.
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Solely for purposes of this employee retention credit, a portion of an employer’s
business operations will be deemed to constitute more than a nominal portion of its
business operations if either (i) the gross receipts from that portion of the business
operations is not less than 10 percent of the total gross receipts (both determined using
the gross receipts of the same calendar quarter in 2019), or (ii) the hours of service
performed by employees in that portion of the business is not less than 10 percent of
the total number of hours of service performed by all employees in the employer’s
business (both determined using the number of hours of service performed by
employees in the same calendar quarter in 2019).

Question 12: If a governmental order causes the suppliers to a business to
suspend their operations, is the business considered to have a suspension of
operations due to a governmental order?

Answer 12: An employer may be considered to have a full or partial suspension
of operations due to a governmental order if, under the facts and circumstances, the
business’s suppliers are unable to make deliveries of critical goods or materials due to a
governmental order that causes the supplier to suspend its operations. If the facts and
circumstances indicate that the business’s operations are fully or partially suspended as
a result of the inability to obtain critical goods or materials from its suppliers because
they were required to suspend operations, then the business would be considered an
eligible employer for calendar quarters during which its operations are fully or partially

suspended and may be eligible to receive the employee retention credit.
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Example: Employer A operates an auto parts manufacturing business. Employer
A’s supplier of raw materials is required to fully suspend its operations due to a
governmental order. Employer A is unable to procure these raw materials from an
alternate supplier. As a consequence of the suspension of Employer A’s supplier,
Employer A is not able to perform its operations for a period of time. Under these facts
and circumstances, Employer A would be considered an eligible employer during this
period because its operations have been suspended due to the governmental order that
suspended operations of its supplier.

Question 13: If a governmental order causes the customers of a business to
stay at home, or otherwise causes a reduction in demand for its products or services,
and the business responds to the lack of demand by suspending some or all of its
operations, is the business considered to have a suspension of operations due to a
governmental order?

Answer 13: No. An employer that suspends some or all of its operations
because its customers are subject to a government order requiring them to stay at
home or otherwise causing a reduction in demand for its products or services is not
considered to have a full or partial suspension of its operations due to a governmental
order.

If an employer’s operations are not suspended due to a governmental order but
the employer experiences a reduction in demand, the employer may be considered an

eligible employer if it experiences a significant decline in gross receipts.
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Example: Employer B, an automobile repair service business, is an essential
business and is not required to close its locations or suspend its operations. Due to a
governmental order that limits travel and requires members of the community to stay at
home except for certain essential travel, such as going to the grocery store, Employer
B’s business has declined significantly. Employer B suspends its operations due to the
lack of demand. Employer B is not considered to have a full or partial suspension of
operations due to a governmental order.

Question 14: If an employer voluntarily suspends operation of a trade or
business or voluntarily reduces hours due to COVID-19, but the suspension or reduction
in hours is not due to a governmental order, may the employer qualify as an eligible
employer solely on the basis of the voluntary suspension or reduction in hours?

Answer 14: No. An employer that voluntarily suspends operation of a trade or
business or voluntarily reduces hours due to COVID-19 is not eligible for the employee
retention credit on the basis of a full or partial suspension of its operations.

Question 15: If a governmental order requires an employer to close its
workplace, but the employer is able to continue operations comparable to its operations
prior to the closure by requiring employees to telework, is the employer considered to
have a suspension of operations?

Answer 15: No. If an employer's workplace is closed by a governmental order,
but the employer is able to continue operations comparable to its operations prior to the

closure, including by requiring its employees to telework, the employer’s operations are
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not considered to have been fully or partially suspended as a consequence of a
governmental order.

However, if the closure of the workplace causes the employer to suspend
business operations for certain purposes, but not others, it may be considered to have a
partial suspension of operations due to the governmental order.

Example 1: Employer C, a software development company, maintains an office in
a city where the mayor has ordered that only essential businesses may operate.
Employer C’s business is not essential under the mayor’s order, and therefore Employer
C is required to close its office. Prior to the governmental order, all employees at the
company teleworked once or twice per week, and business meetings were held at
various locations. Following the governmental order, the company ordered mandatory
telework for all employees and limited client meetings to telephone or video
conferences. Employer C’s business operations are not considered to be fully or
partially suspended due to the governmental order because the employer is able to
continue its business operations in a comparable manner.

Example 2: Employer D operates a physical therapy facility in a city where the
mayor has ordered that only essential businesses may operate. Employer D’s business
is not considered essential under the mayor’s order, and therefore Employer D is
required to close its workplace. Prior to the governmental order, none of Employer D’s
employees provided services through telework and all appointments, administration,
and other duties were carried out at Employer D’s workplace. Following the

governmental order, Employer D moves to an online format and is able to serve some
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clients remotely, but employees cannot access specific equipment or tools that they
typically use in therapy and not all clients can be served remotely. Employer D’s
business operations are considered to be partially suspended due to the governmental
order because Employer D’s workplace, including access to physical therapy
equipment, is central to its operations, and the business operations cannot continue in a
comparable manner.

Example 3: Employer E, a scientific research company with facilities in a state in
which the governor has ordered that only essential businesses may operate, conducts
research in a laboratory setting and through the use of computer modeling. Employer
E’'s business is not essential under the governor’s order, and therefore Employer E is
required to close its workplace. Prior to the governmental order, Employer E’s
laboratory-based research operations could not be conducted remotely (other than
certain related administrative tasks) and employees involved in laboratory-based
research worked on-site. Employer E’'s computer modeling research operations could
be conducted remotely, and employees who engaged in this portion of the business
often teleworked. Following the governmental order, the employees engaged in the
laboratory-based research cannot perform their work while the facility is closed and are
limited to performing administrative tasks during the closure. In contrast, all employees
engaged in computer modeling research are directed to telework, and those business
operations are able to continue in a comparable manner. Employer E’s business

operations are considered to be partially suspended due to the governmental order
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because Employer E'’s laboratory-based research business operations cannot continue
in a comparable manner.

Question 16: What factors should be considered in determining if an employer is
able to continue operations comparable to its operations prior to closure such that the
employer’s operations are not considered to have been fully or partially suspended due
to a governmental order?

Answer 16: The following factors should be considered in determining if an
employer is able to continue comparable operations, although additional factors may be
considered as well if relevant:

(1) Employer’s telework capabilities. Determine whether an employer has
adequate support (IT and otherwise) such that operations can continue via
work from another location.

(2) Portability of employees’ work. Determine the amount of portable work, or
work otherwise adaptable to be performed from a remote location, within an
employer’s trade or business operations.

(3) Need for presence in employee’s physical work space. Evaluate the role that
the employer’s physical work space plays in an employer’s trade or business
(may be critical and necessary, beneficial but not necessary, or merely
convenient). If the employer’s physical work space is so critical to its trade or
business operations that tasks central to the trade or business’s operations
are unable to be performed remotely, then this factor alone indicates that the

employer is not able to continue comparable operations. Examples of work
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space that is critical include laboratories or manufacturing involving special
equipment or materials that cannot be accessed or operated remotely.

(4) Transitioning to telework operations. If an employer can conduct comparable
operations via telework, but the employer’s operations did not previously
allow for telework, or allowed for only minimal telework, then some
adjustment period is expected, and, generally, the employer’s operations are
not considered partially suspended during that period. However, if an
employer incurs a significant delay (for example, beyond 2 weeks) in moving
operations to comparable telework (for example, implementing telework
policies or providing employees with equipment to telework), then the
employer’s trade or business operations may be deemed subject to a partial
suspension during that transition period.

Question 17: If a governmental order requires an employer to close its
workplace for certain purposes, but the workplace may remain operational for other
limited purposes, is the employer considered to have a suspension of operations due to
the governmental order?

Answer 17: If an employer’s workplace is closed due to a governmental order for
certain purposes, but the employer’'s workplace may remain open for other limited
purposes, the employer’s operations would be considered to be partially suspended if,
under the facts and circumstances, the operations that are closed are more than a
nominal portion of its business operations and cannot be performed remotely in a

comparable manner. If all, or all but a nominal portion, of an employer’s business
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operations may continue, but the operations are subject to modification due to a
governmental order (for example, to satisfy distancing requirements), such a
modification of operations is considered to be a partial suspension of business
operations due to a governmental order if the modification required by the governmental
order has more than a nominal effect on the business operations under the facts and
circumstances. See Q/A 18 for a description of factors that may be used for determining
if a modification required by a governmental order has more than a nominal effect on
business operations.

Example 1: Employer F, a restaurant business, must close its restaurant to on-
site dining due to a governmental order closing all restaurants, bars, and similar
establishments for sit-down service. Employer F is allowed to continue food or
beverage sales to the public on a carry-out, drive-through, or delivery basis. On-site
dining is more than a nominal portion of Employer F’s business operations. Employer
F's business operations are considered to be partially suspended because, under the
facts and circumstances, more than a nominal portion of its business operations—its
indoor and outdoor dining service—is suspended due to the governmental order.

Example 2: Same facts as Example 1, except that two months later, under a
subsequent governmental order, Employer F is permitted to offer sit-down service in its
outdoor space, but its indoor dining service continues to be closed. During this period,
Employer F is allowed to operate only its outdoor sit-down and carry-out service in
accordance with the order. Indoor dining is more than a nominal portion of Employer

F’s business operations. Employer F’s business operations are considered to be
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partially suspended because, under the facts and circumstances, more than a nominal
portion of its business operations — its indoor dining service — is suspended due to a
governmental order. The following month, under a further governmental order,
Employer F is permitted to offer indoor dining service, in addition to outdoor sit-down
and carry-out service, provided that all tables in the indoor dining room must be spaced
at least six feet apart. This spacing constraint has more than a nominal effect on
Employer F’s business operations. During this period, even though Employer F
resumed all categories of its business operations, Employer F’s business operations
continue to be partially suspended because, under the facts and circumstances, the
governmental order restricting its indoor dining service has more than a nominal effect
on its operations.

Example 3: Employer G, a retail business, must close its retail storefront
locations due to a governmental order. The retail business also maintains a website
through which it continues to fulfill online orders; the retailer's online ordering and
fulfilment system is unaffected by the governmental order. The retail storefront
locations are more than a nominal portion of Employer G’s business operations.
Employer G’s business operations are considered to have been partially suspended due
to the governmental order requiring it to close its retail storefront locations, which are
more than a nominal portion of its business operations.

Example 4: Employer H, a hospital, is considered to be operating an essential
business under a governmental order with respect to its emergency department,

intensive care, and other services for conditions requiring urgent medical care.
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However, the governmental order treats Employer H’s elective and non-urgent medical
procedures as non-essential business operations and prevents Employer H from
performing these services. Employer H suspends operations related to elective and
non-urgent medical procedures, which are more than a nominal portion of Employer H’s
business operations. Although Employer H is an essential business, Employer H is
considered to have a partial suspension of operations due to the governmental order
that prevents Employer H from performing elective and non-urgent medical procedures,
which are more than a nominal portion of its business operations under the facts and
circumstances.

Example 5: Employer |, a grocery store, is considered to be operating an
essential business under a governmental order. However, the governmental order
requires grocery stores to discontinue their self-serve offerings, such as salad bars,
though they may offer prepared or prepackaged food. Employer | modifies its
operations to close its salad bar and other self-serve offerings and instead. offers
prepackaged salads and other items. The salad bar and other self-serve offerings are
not more than a nominal portion of Employer I's business operations. Further, the
governmental order requiring Employer | to discontinue its self-serve offerings does not
have more than a nominal effect on Employer I's business operations under the facts
and circumstances, even though Employer | was required to modify its business
operations. Accordingly, Employer I's business operations are not considered to be

partially suspended due to a governmental order.
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Example 6: Employer J, a large retailer, is required to close its storefront location
due to a governmental order, but is permitted to provide customers with curbside
service to pick up items ordered online or by phone. The retail storefront location is
more than a nominal portion of Employer J’s business operations. During this period,
Employer J's business operations are considered to have been partially suspended due
to the governmental order requiring it to close its storefront location. Two months later,
under a subsequent governmental order, Employer J is permitted to reopen its
storefront location. Under the subsequent governmental order, however, Employer J
must enforce social distancing guidelines that require Employer J to admit only a
specified number of customers into the store per 1,000 square feet. While the
governmental order results in customers waiting in line for a short period of time to enter
the store during certain busy times of the week, the size of Employer J's storefront is
large enough that it is able to accommodate all of its customers after these short waits
outside the store. The governmental order requiring Employer J to enforce social
distancing guidelines does not have more than a nominal effect on Employer J’s
business operations under the facts and circumstances, even though Employer J is
required to modify its business operations. During this period, Employer J’s business
operations are not considered to be partially suspended due to the governmental order
because the governmental order requiring enforcement of social distancing guidelines

does not have more than a nominal effect on its operations.
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Question 18: What factors should be taken into account in determining whether
a modification required by a governmental order has more than a nominal effect on
business operations for purposes of Q/A-177?

Answer 18: The types of modifications that are contemplated by Q/A-17 are
those required by a governmental order as a condition of reopening a physical space for
business or service to the public. Examples of these modifications include: limiting
occupancy to provide for social distancing, requiring services to be performed only on
an appointment basis (for businesses that previously offered walk-in service), changing
the format of service (for example, restrictions on buffet or self-serve, but not
prepackaged or carry-out), or requiring employees and customers to wear face
coverings.

The mere fact that an employer must make a modification to business operations
due to a governmental order does not result in a partial suspension unless the
modification has more than a nominal effect on the employer’s business operations.
Whether a modification required by a governmental order has more than a nominal
effect on the business operations is based on the facts and circumstances. A
governmental order that results in a reduction in an employer’s ability to provide goods
or services in the normal course of the employer’s business of not less than 10 percent
will be deemed to have more than a nominal effect on the employer’s business
operations. For example, occupancy restrictions at a restaurant with indoor dining
service may result in an actual, and more than nominal, reduction of the restaurant’s

ability to service customers; however, an occupancy restriction at a retailer with
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sufficient physical space to accommodate its customers regardless of the restriction will
likely not result in an actual, and more than nominal, reduction of the retailer’s ability to
provide goods to its customers.

Modifications altering customer behavior (for example, mask requirements or
making store aisles one way to enforce social distancing) or that require employees to
wear masks and gloves while performing their duties will not result in more than a
nominal effect on the business operations.

Question 19: Are an employer’s operations considered to be partially suspended
for purposes of the employee retention credit if the employer is required to reduce its
operating hours by a governmental order?

Answer 19: Yes. An employer that reduces its operating hours due to a
governmental order is considered to have partially suspended its operations since the
employer’s operations have been limited by a governmental order.

Example: Employer K operates a food processing facility that normally operates
24 hours a day. A governmental order issued by the local health department requires
all food processing businesses to deep clean their workplaces once every 24 hours in
order to reduce the risk of COVID-19 exposure. In order to comply with the
governmental order, Employer K reduces its daily operating hours by five hours per day
so that a deep cleaning may be conducted within its workplace once every 24 hours.
Employer K is considered to have partially suspended its operations due to the

governmental order requiring it to reduce its hours of operation.
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Question 20: Is an employer that operates a trade or business in multiple
locations and is subject to governmental orders requiring full or partial suspension of its
operations in some jurisdictions, but not in others, considered to have a partial
suspension of operations?

Answer 20: Yes. Employers that operate a trade or business in multiple
locations and are subject to State and local governmental orders requiring full or partial
suspension of operations in some, but not all, jurisdictions are considered to have a
partial suspension of operations. Employers that operate a trade or business on a
national or regional basis may be subject to governmental orders requiring closure of
their locations in certain jurisdictions, but may not be subject to a governmental order in
other jurisdictions. To operate in a consistent manner in all jurisdictions, these
employers may establish a policy that complies with the local governmental orders, as
well as the Center for Disease Control and Prevention (CDC) recommendations and the
Department of Homeland Security (DHS) guidance; in this case, even though the
employer may not be subject to a governmental order to suspend operations of its trade
or business in certain jurisdictions, and may merely be following CDC or DHS guidelines
in those jurisdictions, the employer would still be considered to have partially suspended
operations due to the governmental orders requiring closure of its business operations
in certain jurisdictions. Therefore, the employer would be an eligible employer with
respect to all of its operations in all locations for calendar quarters during which the
employer’s operations are partially suspended whether or not the employer voluntarily

adopts consistent measures for its business operations in other jurisdictions.

41



Example: Employer L is a national retail store chain with operations in every state
in the United States. In some jurisdictions, Employer L is subject to a governmental
order to close its stores to customers, but is permitted to provide customers with
curbside service to pick up items ordered online or by phone. In these jurisdictions,
Employer L determines that it is not continuing comparable operations and that the
stores that are closed to customers are more than a nominal portion of its business
operations. In other jurisdictions, Employer L is not subject to any governmental order
to close its stores to customers or is considered an essential business permitting its
stores to fully remain open. Employer L establishes a company-wide policy, in
compliance with the local governmental orders and consistent with the CDC and DHS
recommendations and guidance, requiring the closure of all stores and operating with
curbside pick-up only, even in those jurisdictions where the business was not subject to
a governmental order. As a result of the governmental orders requiring closure of
Employer L’s stores to customers in certain jurisdictions, Employer L has a partial
suspension of operations of its trade or business whether or not Employer L chooses to
take consistent measures for stores in other jurisdictions. The partial suspension
results in Employer L being an eligible employer nationwide for calendar quarters during
which the employer’s operations are partially suspended.

Question 21: If the operations of a trade or business of one member of an
aggregated group are fully or partially suspended due to a governmental order, are the

operations of the trade or business of the other members of the aggregated group
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considered to be fully or partially suspended for purposes of the employee retention
credit?

Answer 21: Yes. All members of an aggregated group that are treated as a
single employer under the aggregation rules are treated as a single employer for
purposes of the employee retention credit. If a trade or business is operated by multiple
members of an aggregated group, and if the operations of one member of the
aggregated group are suspended due to a governmental order, then all members of the
aggregated group are considered to have their operations partially suspended, even if
another member of the group is in a jurisdiction that is not subject to a governmental
order.

Example: Employer Group M is a restaurant chain that operates a single trade or
business through multiple subsidiary corporations located in various jurisdictions.
Employer Group M is treated as a single employer under the aggregation rules for
purposes of the employee retention credit. Certain members of Employer Group M’s
operations are fully suspended due to a governmental order, while other members of
Employer Group M’s operations are not subject to a governmental order and remain
open. Because Employer Group M is treated as a single employer for purposes of the
employee retention credit, the operations of all members of Employer Group M are
treated as fully or partially suspended due to governmental orders suspending the
operations of certain of Employer Group M members.

Question 22: If an employer is subject to a governmental order to fully or

partially suspend its business operations and the order is subsequently lifted in the
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middle of a calendar quarter, is the employer an eligible employer for the entire calendar
quarter?

Answer 22: Yes. An employer with business operations that are fully or partially
suspended due to a governmental order during a portion of a calendar quarter is an
eligible employer for the entire calendar quarter. However, only wages paid with
respect to the period during which the employer is fully or partially suspended due to a
governmental order may be considered qualified wages.

Example: State Y issued a governmental order for all non-essential businesses
to close from March 10, 2020, through April 30, 2020, and the governmental order was
not extended. Pursuant to the order, Employer N, which operates a non-essential
business in State Y, closes from March 10 through April 30. Employer N is a large
eligible employer in the first quarter and second quarter of 2020, but may claim the
credit only for qualified wages paid from March 13, 2020, the effective date of section
2301 of the CARES Act, through April 30, 2020, with respect to employees who were
not providing services during this period because of the suspension of operations due to
State Y’s governmental order.

E. Significant Decline in Gross Receipts

Question 23: How is the period during which there is a significant decline in
gross receipts determined?

Answer 23: The period during which there is a significant decline in gross
receipts is determined by identifying the first calendar quarter in 2020 (if any) in which

an employer’s gross receipts are less than 50 percent of its gross receipts for the same
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calendar quarter in 2019. The period during which there is a significant decline in gross
receipts ends with the earlier of January 1, 2021, or the calendar quarter that follows the
first calendar quarter in which the employer’'s 2020 quarterly gross receipts are greater
than 80 percent of its gross receipts for the same calendar quarter in 2019

Example: Employer A’s gross receipts were $100,000, $190,000, and $230,000
in the first, second, and third calendar quarters of 2020, respectively. Its gross receipts
were $210,000, $230,000, and $250,000 in the first, second, and third calendar quarters
of 2019, respectively. Thus, Employer A’s 2020 first, second, and third quarter gross
receipts were approximately 48 percent, 83 percent, and 92 percent of its 2019 first,
second, and third quarter gross receipts, respectively. Accordingly, Employer A
experienced a significant decline in gross receipts commencing on the first day of the
first calendar quarter of 2020 (the calendar quarter in which gross receipts were less
than 50 percent of those in the same quarter of 2019) and ending on the first day of the
third calendar quarter of 2020 (the quarter following the first quarter in which the gross
receipts were more than 80 percent of those in the same quarter of 2019). Thus,
Employer A is an eligible employer during the first and second calendar quarters of
2020.

Question 24: \What are “gross receipts” for an employer other than a tax-exempt
organization?

Answer 24: “Gross receipts” for purposes of the employee retention credit, for an
employer other than a tax-exempt organization, has the same meaning as when used

under section 448(c) of the Code. Under the section 448(c) regulations, “gross receipts”
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means gross receipts of the taxable year and generally includes total sales (net of
returns and allowances) and all amounts received for services. In addition, gross
receipts include any income from investments, and from incidental or outside sources.
For example, gross receipts include interest (including original issue discount and tax-
exempt interest within the meaning of section 103 of the Code), dividends, rents,
royalties, and annuities, regardless of whether those amounts are derived in the
ordinary course of the taxpayer's trade or business. Gross receipts are generally not
reduced by cost of goods sold, but are generally reduced by the taxpayer’s adjusted
basis in certain property used in a trade or business or capital assets sold. Gross
receipts do not include the repayment of a loan, or amounts received with respect to
sales tax if the tax is legally imposed on the purchaser of the good or service, and the
taxpayer merely collects and remits the sales tax to the taxing authority.

Question 25: What are “gross receipts” for a tax-exempt employer?

Answer 25: “Gross receipts” for purposes of the employee retention credit, for a
tax-exempt organization, has the same meaning as under section 6033 of the Code.
Under the section 6033 regulations, “gross receipts” means the gross amount received
by the organization from all sources without reduction for any costs or expenses
including, for example, cost of goods or assets sold, cost of operations, or expenses of
earning, raising, or collecting such amounts. Thus, gross receipts includes, but is not
limited to, the gross amount received as contributions, gifts, grants, and similar amounts
without reduction for the expenses of raising and collecting such amounts, the gross

amount received as dues or assessments from members or affiliated organizations
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without reduction for expenses attributable to the receipt of such amounts, gross sales
or receipts from business activities (including business activities unrelated to the
purpose for which the organization qualifies for exemption), the gross amount received
from the sale of assets without reduction for cost or other basis and expenses of sale,
and the gross amount received as investment income, such as interest, dividends,
rents, and royalties.

To determine whether there has been a significant decline in gross receipts, a
tax-exempt employer computes its gross receipts received from all of its operations
during the calendar quarter and compares those gross receipts to the gross receipts
received for the same calendar quarter in 2019.

Question 26: For members of an aggregated group, is a significant decline in
gross receipts determined based on the entire group?

Answer 26: Yes. All entities that are treated as a single employer under the
aggregation rules are treated as a single employer for purposes of determining whether
the employer experienced a significant decline in gross receipts.

To be an eligible employer on the basis of a significant decline of gross receipts,
the employer must take into account the gross receipts of all members of the
aggregated group. If the aggregated group does not experience a significant decline in
gross receipts, then no member of the group may claim the employee retention credit
on that basis.

Example: Employer B and Employer C are members of a section 52(a) controlled

group of corporations and are treated as a single employer under the aggregation rules.
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Because Employer B and Employer C are treated as a single employer under the
aggregation rules, they must be treated as a single employer for purposes of
determining whether there has been a significant decline in gross receipts. Neither
Employer B nor Employer C is subject to a governmental order suspending business
operations. Employer B has gross receipts of $1,000,000 in the second quarter of 2019
and $400,000 in the second quarter of 2020. Employer C has gross receipts of
$1,000,000 in second quarter of 2019 and $750,000 in second quarter of 2020.
Although Employer B’s gross receipts in the second quarter of 2020 were 40 percent of
its 2019 second quarter gross receipts, neither Employer B nor Employer C can claim
the employee retention credit due to a significant decline in gross receipts. This is
because Employers B and C are treated as a single employer for purposes of the
employee retention credit and had combined gross receipts of $2,000,000 in the second
quarter of 2019 and $1,150,000 in the second quarter of 2020. Their combined gross
receipts for the second quarter of 2020 would have had to be less than $1,000,000 (50
percent of $2,000,000) for Employers B and C to have experienced a significant decline
in gross receipts for the second quarter of 2020.

Question 27: How does an employer that started its business in 2019 determine
whether it experienced a significant decline in gross receipts for purposes of the
employee retention credit?

Answer 27: An employer that started its business in the first quarter of 2019

should use the gross receipts for the applicable quarter of 2019, as described below, for
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comparison to the gross receipts for the same quarter in 2020 to determine whether it
experienced a significant decline in gross receipts in any quarter of 2020.

An employer that started its business in the second quarter of 2019 should use
that quarter as the base period to determine whether it experienced a significant decline
in gross receipts for the first two quarters in 2020 and should use the third and fourth
quarters of 2019 for comparison to the third and fourth quarters of 2020, respectively, to
determine whether it experienced a significant decline in gross receipts for those
quarters.

An employer that started its business in the third quarter of 2019 should use that
quarter as the base period to determine whether it experienced a significant decline in
gross receipts for the first three quarters in 2020 and should use the fourth quarter of
2019 for comparison to the fourth quarter of 2020 to determine whether it experienced a
significant decline in gross receipts for that quarter.

An employer that started its business in the fourth quarter of 2019 should use
that quarter as the base period to determine whether it experienced a significant decline
in gross receipts for any quarter in 2020.

If an employer commenced business in the middle of a quarter in 2019, the
employer should estimate the gross receipts it would have had for the entire quarter
based on the gross receipts for the portion of the quarter that the business was in
operation. To calculate this amount, the employer may use any reasonable method,
including extrapolating the gross receipts for the quarter based on the gross receipts for

the number of days its business was operating during the quarter.
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Question 28: How does an employer that acquires a trade or business during
the 2020 calendar year determine if the employer experienced a significant decline in
gross receipts?

Answer 28: For purposes of the employee retention credit, to determine whether
an employer experiences a significant decline in gross receipts, an employer that
acquires (in an asset purchase, stock purchase, or any other form of acquisition) a trade
or business during 2020 (an acquired business) is required to include the gross receipts
from the acquired business in its gross receipts computation for each calendar quarter
that it owns and operates the acquired business. Solely for purposes of the employee
retention credit, when an employer compares its gross receipts for a 2020 calendar
quarter when it owns an acquired business to its gross receipts for the same calendar
quarter in 2019, the employer may, to the extent the information is available, include the
gross receipts of the acquired business in its gross receipts for the 2019 calendar
quarter. Under this safe harbor approach, the employer may include these gross
receipts regardless of the fact that the employer did not own the acquired business
during that 2019 calendar quarter.

An employer that acquires a trade or business in the middle of a calendar quarter
in 2020 and that chooses to use this safe harbor approach must estimate the gross
receipts it would have had from that acquired business for the entire quarter based on
the gross receipts for the portion of the quarter that it owned and operated the acquired

business. However, an employer that chooses not to use this safe harbor approach is
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required to include only the gross receipts from the acquired business for the portion of
the quarter that it owned and operated the acquired business.

Example: Employer D acquired all of the assets of a trade or business in a
taxable transaction on January 1, 2020. The gross receipts of the acquired business
were $50,000 for the quarter beginning January 1, 2020, and ending March 31, 2020,
and $200,000 for the quarter beginning January 1, 2019, and ending March 31,

2019. Employer D has access to the books and records from the prior owner of the
acquired trade or business and can determine the amount of gross receipts attributable
to the trade or business for the quarter beginning January 1, 2019, and ending March
31, 2019. For purposes of the employee retention credit, Employer D must include
$50,000 in its gross receipts computation for the quarter beginning January 1, 2020,
and ending March 31, 2020 (because Employer D actually owned the trade or business)
and may include $200,000 in its gross receipts computation for the quarter beginning
January 1, 2019, and ending March 31, 2019.

F. Maximum Amount of Employer’s Employee Retention Credit

Question 29: How is the maximum amount of the employee retention credit
available to eligible employers determined?

Answer 29: The credit equals 50 percent of qualified wages (including allocable
qualified health plan expenses) that an eligible employer pays in a calendar quarter.
The maximum amount of qualified wages (including allocable qualified health plan

expenses) taken into account with respect to each employee for all calendar quarters in

51



2020 is $10,000, which means that the maximum credit for qualified wages (including
allocable qualified health plan expenses) paid to any employee in 2020 is $5,000.

If an employee is employed by two or more entities treated as a single employer
under the aggregation rules, the maximum amount of qualified wages for all calendar
quarters that may be taken into account with respect to that employee is $10,000 in the
aggregate; thus, an aggregated group treated as a single employer may not claim more
than the maximum credit of $5,000 with respect to any one individual employed by the
members of the aggregated group. With respect to such an employee, the amount of
the employee retention credit that may be claimed by any member of an aggregated
group is based on the member’s proportionate share of qualified wages giving rise to
the credit per the return period for which the credit is claimed.

Example 1: Employer A is an eligible employer and pays $10,000 in qualified
wages to Employee B in the second quarter of 2020. The employee retention credit
available to Employer A for the qualified wages paid to Employee B is $5,000.

Example 2: Employer C is an eligible employer and pays $8,000 in qualified
wages to Employee D in the second quarter 2020 and $8,000 in qualified wages in the
third quarter 2020. The credit available to Employer C for the qualified wages paid to
Employee D is equal to $4,000 in the second quarter and $1,000 in the third quarter due
to the overall limit of 50 percent of $10,000 of qualified wages per employee for all
calendar quarters.

Example 3: Employer E and Employer F are members of an aggregated group

treated as a single employer and together are an eligible employer. Employee G is
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employed by both Employer E and Employer F. Employee G received $10,000 in
qualified wages from each employer during the second quarter of 2020, for a total of
$20,000. Because Employers E and F are treated as a single employer under the
aggregation rules, the total amount of qualified wages that may be taken into account
for determining the employee retention credit with respect to Employee G is limited to
$10,000, and the maximum credit available for qualified wages paid to Employee G is
$5,000. Employers E and F can claim their proportionate share of the $5,000 credit.
Since Employers E and F paid equal amounts of qualified wages to Employee G, they
can each claim $2,500. Additionally, because Employers E and F each paid the
maximum amount of qualified wages ($10,000) to Employee G during the second
quarter, Employers E and F are not entitled to the employee retention credit for wages

paid to Employee G in any remaining quarter in 2020.

G. Qualified Wages
Question 30: What are “qualified wages”?
Answer 30: Qualified wages are generally limited to wages (as defined in section
3121(a) of the Code) and compensation (as defined in section 3231(e) of the Code),
both determined without regard to the social security wage base, paid by an eligible

employer to some or all of its employees after March 12, 2020, and before January 1,
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2021.'% Section 2301(c)(5)(B) of the CARES Act provides that “wages” include amounts
paid by an eligible employer to provide and maintain a group health plan (as defined in
section 5000(b)(1) of the Code), but only to the extent that the amounts are excluded
from the gross income of employees by reason of section 106(a) of the Code. Amounts
treated as wages under section 2301(c)(5)(B) of the CARES Act are treated as paid
with respect to any employee (and with respect to any period) to the extent the amounts
are properly allocable to the employee (and to the period), and, except as otherwise
provided by the Secretary, the allocation will be treated as proper if made on the basis
of being pro rata among periods of coverage. See Q/As 41 and 42. Qualified wages do
not include qualified sick leave wages and qualified family leave wages taken into
account under sections 7001 and 7003 of the FFCRA.

The specific circumstances in which wage payments by an eligible employer will
be considered qualified wages depend, in part, on the average number of full-time
employees the eligible employer employed during 2019. For a large eligible employer
(more than 100 employees), qualified wages are the wages paid to an employee for
time that the employee is not providing services due to either (1) a full or partial
suspension of the employer's business operations due to a governmental order, or (2)

the business experiencing a significant decline in gross receipts. For a small eligible

15 As noted above, this notice does not provide guidance with respect to the extension of the
credit for qualified wages paid after December 31, 2020, and before July 1, 2021.
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employer (100 or fewer employees), qualified wages are the wages paid with respect to
an employee during any period in the calendar quarter in which the business operations
are fully or partially suspended due to a governmental order or during any calendar
quarter in which the business is experiencing a significant decline in gross receipts.

Example: Employer A is a small eligible employer that has had a partial
suspension of its business operations due to a governmental order. Employer A offers
its employees various benefits that provide for pre-tax salary reduction contributions,
including a qualified section 401(k) plan, a fully-insured group health plan, a dependent
care assistance program satisfying the requirements of section 129 of the Code, and
qualified transportation benefits satisfying the requirements of section 132(f) of the
Code. Employer A also makes matching and nonelective contributions to the qualified
section 401(k) plan and pays the portion of the cost of maintaining the group health plan
remaining after the employees’ share. None of these amounts are wages taken into
account for purposes of the credits claimed under sections 7001 and 7003 of the
FFCRA.

Employer A may treat as qualified wages the amounts its employees contribute
as pre-tax salary reduction contributions to the qualified section 401(k) plan with respect
to the period of the partial suspension of operations because those amounts are wages
within the meaning of section 3121(a).

Employer A may also treat all amounts paid toward maintaining the group health

plan (including any employee pre-tax salary reduction contribution) with respect to the
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period of the partial suspension of operations as qualified health plan expenses and
thus as qualified wages.

Employer A may not treat as qualified wages the amounts Employer A
contributes as matching or nonelective contributions to the qualified section 401 (k) plan,
nor may it treat as qualified wages any employee pre-tax salary reduction contributions
toward the dependent care assistance program or qualified transportation benefits.
These amounts do not constitute wages within the meaning of section 3121(a) and
therefore are not qualified wages for purposes of the employee retention credit.

Question 31: How does an eligible employer identify the average number of full-
time employees employed during 2019?

Answer 31: The term “full-time employee” means an employee who, with respect
to any calendar month in 2019, had an average of at least 30 hours of service per week
or 130 hours of service in the month (130 hours of service in a month is treated as the
monthly equivalent of at least 30 hours of service per week), as determined in
accordance with section 4980H of the Code. An employer that operated its business for
the entire 2019 calendar year determines the number of its full-time employees by
taking the sum of the number of full-time employees in each calendar month in 2019
and dividing that number by 12.

An employer that started its business operations during 2019 determines the
number of its full-time employees by taking the sum of the number of full-time

employees in each full calendar month in 2019 in which the employer operated its
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business and dividing that sum by the number of full calendar months in 2019 in which
the employer operated its business.

An employer that started its business operations during 2020 determines the
number of its full-time employees by taking the sum of the number of full-time
employees in each full calendar month in 2020 in which the employer operated its
business and dividing by that number of months, consistent with the approach
described above for employers that began business operations during 2019.

Question 32: For members of an aggregated group, is the average number of
full-time employees determined based on the entire group?

Answer 32: Yes. All entities that are treated as a single employer under the
aggregation rules are treated as a single employer for purposes of determining the
employer’s average number of employees.

Example: Employers B and C each averaged 75 full-time employees in 2019.
Employers B and C are treated as a single employer under the aggregation rules and
therefore are treated as a single employer for purposes of determining the employee
retention credit; they are an eligible employer. Employers B and C together averaged
150 full-time employees in 2019. Because Employers B and C are a large eligible
employer, each employer is eligible for the employee retention credit only for wages
paid to an employee that is not providing services due to either (1) a full or partial
suspension of operations by governmental order, or (2) a significant decline in gross

receipts.
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Question 33: What wages may a small eligible employer treat as qualified
wages?

Answer 33: Small eligible employers may treat all wages (other than any wages
taken into account under sections 7001 and 7003 of the FFCRA) paid after March 12,
2020, and before January 1, 2021, with respect to their employees during any period in
the calendar quarter in which the employer’s business operations are fully or partially
suspended due to a governmental order or during a calendar quarter in which the
employer experiences a significant decline in gross receipts as qualified wages. Only
$10,000 of qualified wages may be taken into account for the employee retention credit
per employee for all calendar quarters.

Question 34: What wages may a large eligible employer treat as qualified
wages?

Answer 34: Large eligible employers may treat wages (other than any wages
taken into account under sections 7001 and 7003 of the FFCRA) paid to employees
after March 12, 2020, and before January 1, 2021, only for the time they are not
providing services during the period in the calendar quarter in which the employer’s
business operations are fully or partially suspended due to a governmental order or
during a calendar quarter in which the employer experiences a significant decline in
gross receipts as qualified wages. Large eligible employers may not treat wages as
qualified wages if they were paid to employees for the time that they provide services to
the employer. Also, only $10,000 of qualified wages may be taken into account for the

employee retention credit per employee for all calendar quarters.
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Example 1: Employer D, a large eligible employer operating a local chain of full
service restaurants in State X, is subject to a governmental order for restaurants to
discontinue sit-down service to customers inside the restaurant, but may continue food
or beverage sales to the public on a carry-out, drive-through, or delivery basis.
Employer D continues to pay wages to kitchen staff and certain waitstaff needed to
facilitate fulfillment of carry-out orders. Wages paid to these employees for the time that
they provide carry-out service are not qualified wages.

Example 2: Employer E is a large eligible employer and was forced to suspend
operations at the end of the first calendar quarter in 2020. Its employees performed
services during the first part of the calendar quarter but then stopped due to the
suspension of operations; however, Employer E continued to pay the employees’
normal wages for the entire quarter, including the period during which they were not
providing services. None of the wages were taken into account under sections 7001
and 7003 of the FFCRA. The wages paid during the period when employees were not
providing services are qualified wages.

Question 35: May a large eligible employer claim an employee retention credit
for an increase in the amount of wages it paid its employees during the time that
employees are not providing services?

Answer 35: No. For large eligible employers, qualified wages paid to an
employee may not exceed what the employee would have been paid for working an
equivalent duration during the 30 days immediately preceding the commencement of

the full or partial suspension of the operation of the trade or business or the first day of
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the calendar quarter in which the employer experienced a significant decline in gross
receipts. For a variable hour employee, the amount paid for working an equivalent
duration during that 30-day period may be determined using any reasonable method.
The method(s) that the Department of Labor has prescribed to determine the amount to
pay an employee with an irregular schedule who is eligible for paid sick leave under the
FFCRA would be considered reasonable for this purpose.

Example: Employer F, a large eligible employer operating a grocery store chain,
is subject to a governmental order limiting store hours. In response, Employer F has
reduced the hours its employees work, but increases the rate of pay for those
employees who continue to provide services by $2 an hour. Only the amounts paid to
employees for time they are not providing services, and at the rate of pay in effect prior
to the increase, would be considered qualified wages.

Question 36: May a large eligible employer treat the wages paid to hourly and
non-exempt salaried employees for hours for which they are not providing services as
qualified wages for purposes of the employee retention credit?

Answer 36: Yes, assuming the wages otherwise satisfy the requirements to be
qualified wages. For a large eligible employer, wages paid to hourly and non-exempt
salaried employees for hours that the employees were not providing services may be
considered qualified wages for purposes of the employee retention credit. For an
employee who does not have a fixed schedule of work, the hours for which the
employee is not providing services may be determined using any reasonable method.

The method that the large eligible employer would use to determine the employee’s
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entitlement to leave under the Family and Medical Leave Act would be a reasonable
method for this purpose. Similarly, the method(s) that the Department of Labor has
prescribed to determine the number of hours for which an employee with an irregular
schedule is eligible for paid sick leave under the FFCRA would be considered
reasonable for this purpose.

It is not reasonable for the employer to treat an employee’s hours as having been
reduced based on an assessment of the employee’s productivity levels during the hours
the employee is working.

Wages paid by a large eligible employer to its employees for hours for which they
provided services are not considered qualified wages for purposes of the employee
retention credit.

Example 1: Employer G, a large eligible employer operating a manufacturing
business, has several locations the operations of which are fully suspended during the
second quarter of 2020 due to a governmental order. Employer G continues to pay
hourly employees who are not providing services at the closed locations 50 percent of
their normal hourly wage rates. Employer G also reduced headquarters’ administrative
staff hours by 40 percent, but continues to pay them at 100 percent of their normal
hourly wage rates. Employer G does not take the wages into account under sections
7001 and 7003 of the FFCRA. For employees who are not providing services due to
the closure of their location, but are receiving 50 percent of their normal hourly wage
rates, Employer G may treat the wages paid as qualified wages for purposes of the

employee retention credit. For the administrative staff whose hours were reduced by 40
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percent, but who are paid for 100 percent of the normal wage rate, Employer G may
treat the 40 percent of wages paid for time that these employees are not providing
services as qualified wages for purposes of the employee retention credit. The 60
percent of wages that Employer G pays the administrative staff for hours during which
the employees are actually providing services is not considered qualified wages for
purposes of the employee retention credit.

Example 2: Employer H is a large eligible employer in the business of staging
homes that are for sale. Employer H’s non-exempt salaried employees cannot perform
their usual services of delivering and installing furniture to be used in staging houses
because open houses are prohibited in its service area during the second quarter of
2020. However, the employees are required to provide Employer H with periodic status
updates about furniture that has been leased out and other administrative matters.
Employer H continues to pay wages to employees as if they continued to work their
typical work hours even though the employees cannot provide their normal services.
Using a reasonable method, Employer H has determined that its employees are working
20 percent of their typical work hours. Employer H does not take the wages into
account under sections 7001 and 7003 of the FFCRA. Employer H may treat 80
percent of the wages paid as qualified wages for purposes of the employee retention
credit.

Question 37: May a large eligible employer treat wages paid to exempt salaried
employees for time for which they are not providing services as qualified wages for

purposes of the employee retention credit?
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Answer 37: Yes, provided the wages paid to the exempt salaried employees are
for the time that they are not providing services due to either a full or partial suspension
of operations (due to a governmental order) or a significant decline in gross receipts.

An eligible employer may use any reasonable method to determine the number of hours
that a salaried employee is not providing services, but for which the employee receives
wages either at the employee’s normal wage rate or at a reduced wage rate.
Reasonable methods include the method (or methods) the employer uses to measure
exempt employees’ entitlement to leave on an intermittent or reduced leave schedule
under the Family and Medical Leave Act, or the method the employer uses to measure
exempt employees’ entitlement to and usage of paid leave under the employer’s usual
practices. It is not reasonable for the employer to treat an employee’s hours as having
been reduced based on an assessment of the employee’s productivity levels during the
hours the employee is working.

Example 1: Employer |, a large eligible employer operating a fitness club
business, closed all of its locations in City B due to a governmental order issued by City
B’s mayor. Employer | continues to pay its exempt managerial employees their regular
salaries. While the clubs are closed and there is not sufficient administrative work to
occupy the managerial employees full-time, they continue to perform some accounting
and similar administrative functions. Employer | has determined, based on the time
records maintained by employees, that they are providing services for 10 percent of

their typical work hours. Employer | does not take the wages into account under
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sections 7001 and 7003 of the FFCRA. In this case, 90 percent of wages paid to these
employees during the period the clubs were closed are qualified wages.

Example 2: Employer J, a large eligible employer operating a consulting firm,
closed its offices due to various governmental orders and required all employees to
telework. Although Employer J believes that some of its employees may not be as
productive while working remotely, employees are working their normal business hours.
Because employees’ work hours have not changed, no portion of the wages paid to the
employees by Employer J are qualified wages.

Question 38: May an eligible employer treat wages paid to employees pursuant
to a pre-existing vacation, sick and other personal leave policy as qualified wages for
purposes of the employee retention credit?

Answer 38: A large eligible employer may not treat as qualified wages amounts
paid to employees for paid time off for vacations, holidays, sick days and other days off.
These wages are paid pursuant to existing leave policies that represent benefits
accrued during a prior period in which the employees provided services and are not
wages paid for time in which the employees are not providing services.

However, a small eligible employer may treat all wages paid with respect to
employees during the period of the full or partial suspension of operations or a calendar
quarter in which it has a significant decline in gross receipts, even if under a pre-existing
vacation, sick and other leave policy, as qualified wages for purposes of the employee
retention credit, assuming the wages are not taken into account under sections 7001

and 7003 of the FFCRA.
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Question 39: May an eligible employer treat payments made to former
employees who have terminated employment as qualified wages for purposes of the
employee retention credit?

Answer 39: Payments, including severance payments or other post-termination
payments, made to a former employee following termination of employment are not
considered qualified wages for purposes of the employee retention credit. Payments
may be considered qualified wages only if the payments are made to an employee while
employed by the eligible employer. Payments made in connection with a former
employee’s termination of employment are not qualified wages because they are
payments for the past employment relationship and thus are not payments made with
respect to an employee during the time for which the employee retention credit may be
claimed. Whether an employee has terminated employment is based on all of the facts
and circumstances, including whether the employer has treated the employment

relationship as terminated for purposes other than the continuation of wage payments.

H. Allocable Qualified Health Plan Expenses
Question 40: Do qualified health plan expenses include both the portion of the
cost paid by the eligible employer and the portion of the cost paid by the employee?
Answer 40: Yes. However, amounts that the employee paid for with after-tax
contributions are not considered qualified health plan expenses. The amount of
qualified health plan expenses taken into account in determining the amount of qualified
wages generally includes both the portion of the cost paid by the eligible employer and

the portion of the cost paid by the employee with pre-tax salary reduction contributions.
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Question 41: May a small eligible employer treat its health plan expenses as
qualified wages for purposes of the employee retention credit?

Answer 41: A small eligible employer may treat its health plan expenses paid or
incurred, after March 12, 2020, and before January 1, 2021, with respect to any
employee during any period in a calendar quarter in which the employer’s business
operations are fully or partially suspended due to a governmental order or during a
calendar quarter in which the employer experiences a significant decline in gross
receipts as qualified wages, although only $10,000 per employee for all calendar
quarters can be taken into account for the employee retention credit. Small eligible
employers may treat health plan expenses allocable to the applicable periods as
qualified wages even if the employees are not working and the eligible employer does
not pay the employees any wages for the time they are not working.

Example 1: Employer A is a small eligible employer subject to a governmental
order that partially suspends the operation of its trade or business. In response to the
governmental order, Employer A reduces all employees’ hours by 50 percent. It pays
wages to the employees only for the time the employees are providing services, but
Employer A continues to provide the employees with full health care coverage.
Employer A’s health plan expenses allocable to wages paid during the period its
operations were partially suspended may be treated as qualified wages for purposes of
the employee retention credit.

Example 2: Employer B is a small eligible employer subject to a governmental

order that suspends the operation of its trade or business. In response to the
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governmental order, Employer B lays off or furloughs all of its employees (but does not
treat these employees as terminated for employment tax purposes). It does not pay
wages to its employees for the time they are laid off or furloughed and not working, but
it continues the employees’ health care coverage. Employer B’s health plan expenses
allocable to the period its operations were partially suspended may be treated as
qualified wages for purposes of the employee retention credit.

Question 42: May a large eligible employer treat its health plan expenses as
qualified wages for purposes of the employee retention credit if the expenses are
allocable to the time that employees were not providing services?

Answer 42: A large eligible employer may treat as qualified wages health plan
expenses paid or incurred, after March 12, 2020, and before January 1, 2021, allocable
to the time that the employees are not providing services during any period in a
calendar quarter in which the employer’s business operations are fully or partially
suspended due to a governmental order or a calendar quarter in which the employer
experiences a significant decline in gross receipts, although only $10,000 per employee
for all calendar quarters can be taken into account for the employee retention credit.
However, a large eligible employer may not treat as qualified wages health plan
expenses allocable to the time the employees are providing services.

Example 1: Employer C is a large eligible employer subject to a governmental
order that partially suspends the operation of its trade or business. In response to the
governmental order, Employer C reduces all employees’ hours by 50 percent and pays

wages to its employees only for the time that the employees are providing services, but
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Employer C continues to provide the employees with full health care coverage. The 50
percent of Employer C’s health plan expenses allocable to the time that employees are
not providing services may be treated as qualified wages. Employer C may not treat the
other 50 percent of health plan expenses allocable to the time the employees are
providing services as qualified wages.

Example 2: Employer D is a large eligible employer subject to a governmental
order that partially suspends the operations of its trade or business. In response to the
governmental order, Employer D reduces its employees’ hours by 50 percent, but it
reduces its employees’ wages by only 40 percent, so that the employees receive 60
percent of their wages for 50 percent of their normal hours. Employer D continues to
cover 100 percent of the employees’ health plan expenses. Employer D may treat as
qualified wages: (i) the 10 percent of the wages that it pays employees for time the
employees are not providing services, plus (ii) 50 percent of the health plan expenses,
because these health plan expenses are allocable to the time that employees were not
providing services.

Example 3: Employer E is a large eligible employer subject to a governmental
order that fully suspends the operations of its trade or business. Employer E lays off or
furloughs its employees (but does not treat these employees as terminated for
employment tax purposes) and does not pay wages to the employees, but does
continue to cover 100 percent of the employees’ health plan expenses. Employer E
may treat as qualified wages the health plan expenses that are allocable to the time that

the employees are not providing services.
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Question 43: For an eligible employer that sponsors more than one plan for its
employees (for example, both a group health plan and a health flexible spending
arrangement (health FSA)), or more than one plan covering different employees, how
are the qualified health plan expenses for each employee determined?

Answer 43: The qualified health plan expenses are determined separately for
each plan. For each plan, those expenses are allocated to the employees who
participate in that plan. In the case of an employee who participates in more than one
plan, the allocated expenses of each plan in which the employee participates are
aggregated for that employee.

Question 44: For an eligible employer that sponsors a fully-insured group health
plan, how are the qualified health plan expenses of that plan allocated on a pro rata
basis?

Answer 44: An eligible employer who sponsors a fully-insured group health plan
may use any reasonable method to determine and allocate the plan expenses, including
(1) the COBRA applicable premium for the employee typically available from the
insurer, (2) one average premium rate for all employees, or (3) a substantially similar
method that takes into account the average premium rate determined separately for
employees with self-only and other than self-only coverage.

If an eligible employer chooses to use one average premium rate for all
employees, the allocable amount for each day an employee covered by the insured
group health plan is entitled to qualified wages could be determined using the following

steps:
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(1) The eligible employer’s overall annual premium for the employees covered by the
policy is divided by the number of employees covered by the policy to determine the
average annual premium per employee.

(2) The average annual premium per employee is divided by the average number of
work days during the year for all covered employees (treating days of paid leave as
a work day and a work day as including any day on which work is performed) to
determine the average daily premium per employee. For example, a full-year
employee working five days per week may be treated as working 52 weeks x 5 days
or 260 days. Calculations for part-time and seasonal employees who participate in
the plan should be adjusted as appropriate. Eligible employers may use any
reasonable method for calculating work days for part-time and seasonal employees.

(3) The resulting premium should be adjusted to reflect any portion that employees
contribute after-tax.

(4) The resulting amount is the amount allocated to each day of qualified wages.

Example: Employer F sponsors an insured group health plan that covers 400
employees, some with self-only coverage and some with family coverage. Each

employee is expected to have 260 work days a year (i.e., five days a week for 52

weeks). The employees contribute a portion of their premium by pre-tax salary

reduction, with different amounts for self-only and family coverage. The total annual
premium for the 400 employees is $5.2 million (this includes both the amount paid by

the eligible employer and the amounts paid by employees through salary reduction).
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For an eligible employer using one average premium rate for all employees, the
average annual premium rate is $5.2 million divided by 400, or $13,000. For each
employee expected to have 260 work days a year, this results in a daily average
premium rate equal to $13,000 divided by 260, or $50. This $50 is the amount of
qualified health plan expenses allocated to each day of qualified wages per employee.

Question 45: For an eligible employer that sponsors a self-insured group health
plan, how are the qualified health plan expenses of that plan allocated on a pro rata
basis?

Answer 45: An eligible employer who sponsors a self-insured group health plan
may use any reasonable method to determine and allocate the qualified health plan
expenses, including (1) the COBRA applicable premium for the employee typically
available from the administrator, or (2) any reasonable actuarial method to determine
the estimated annual expenses of the plan.

If the eligible employer uses a reasonable actuarial method to determine the
estimated annual expenses of the plan, then rules similar to the rules for insured plans
are used to determine the amount of qualified health plan expenses allocated to an
employee. That is, the estimated annual expense is divided by the number of
employees covered by the plan, and that amount is divided by the average number of
work days during the year for all covered employees (treating days of paid leave as
work days and any day on which an employee performs any work as a work day). The

resulting premium should then be adjusted to reflect any portion that employees
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contribute after-tax. The resulting amount is the amount allocated to each day of
qualified wages.

Question 46: For an eligible employer who contributes to a health savings
account (HSA), or Archer Medical Saving Account (Archer MSA) and sponsors a high
deductible health plan (HDHP), are contributions to the HSA or Archer MSA included in
the qualified health plan expenses?

Answer 46: The amount of qualified health plan expenses does not include an
eligible employer’s contributions to an HSA or Archer MSA. An eligible employer who
sponsors an HDHP should calculate the amount of qualified health plan expenses in the
same manner as an insured group health plan, or a self-insured plan, as applicable.

Question 47: For an eligible employer who sponsors a health reimbursement
arrangement (HRA), a health flexible spending arrangement (health FSA), or a qualified
small employer health reimbursement arrangement (QSEHRA), are contributions to the
HRA, health FSA, or QSEHRA included in the qualified health plan expenses?

Answer 47: The amount of qualified health plan expenses may include
contributions to an HRA (including an individual coverage HRA), or a health FSA, but
not contributions to a QSEHRA. To allocate contributions to an HRA or a health FSA,
eligible employers should use the amount of contributions made by or on behalf of the
particular employee.

Question 48: Are health plan expenses that are allocable to qualified sick leave

wages and qualified family leave wages for purposes of credits available under sections
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7001 and 7003 of the FFCRA excluded from the definition of qualified wages for
purposes of the employee retention credit?

Answer 48: Yes. Wages for which an eligible employer may claim the employee
retention credit do not include the qualified sick leave wages and qualified family leave
wages for which it claims credits under sections 7001 and 7003 of the FFCRA. This
exclusion also applies to the health plan expenses that are allocable to these qualified
sick leave wages and qualified family leave wages paid under sections 7001 and 7003

the FFCRA.

I. Interaction with Paycheck Protection Program (PPP) Loans

Question 49: May an employer that received a PPP loan be eligible for the
employee retention credit?

Answer 49: Yes. An employer that received a PPP loan may claim the
employee retention credit for any qualified wages paid to employees if the employer is
an eligible employer that meets the requirements for the credit.'® However, qualified
wages for which the employer claims the employee retention credit are excluded from

payroll costs paid during the covered period (payroll costs) that qualify for forgiveness

16 Section 206(c)(2)(B)(i) of the Relief Act struck section 2301(j) of the CARES Act, effective
retroactive to March 27, 2020, the date of enactment of the CARES Act. As originally enacted, section
2301(j) of the CARES Act provided that an employer that received a PPP loan would not be eligible for
the employee retention credit. With the elimination of this provision, an eligible employer is no longer
prohibited from both claiming the employee retention credit and receiving a PPP loan.
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under the PPP. See section 7A(a)(12) of the Small Business Act, as amended by
section 206(c)(1) of the Relief Act.

Section 2301(g)(1) of the CARES Act, as amended by the Relief Act, permits an
eligible employer to elect not to take into account certain qualified wages for purposes
of the employee retention credit. An eligible employer generally makes the election by
not claiming the employee retention credit for those qualified wages on its federal
employment tax return. However, an eligible employer that received a PPP loan is
deemed to have made the election under section 2301(g)(1) of the CARES Act for those
qualified wages included in the amount reported as payroll costs on a Paycheck
Protection Program Loan Forgiveness Application (PPP Loan Forgiveness Application).
Specifically, the amount for which the eligible employer is deemed to have made the
election is the amount of qualified wages included in the payroll costs reported on the
PPP Loan Forgiveness Application up to (but not exceeding) the minimum amount of
payroll costs, together with any other eligible expenses reported on the PPP Loan
Forgiveness Application, sufficient to support the amount of the PPP loan that is
forgiven. The employee retention credit does not apply to the qualified wages for which
the election or deemed election is made. An eligible employer is not deemed to have
made an election for any qualified wages paid by the eligible employer that are not
included in the payroll costs reported on the PPP Loan Forgiveness Application.
Notwithstanding a deemed election, if an eligible employer reports any qualified wages
as payroll costs on a PPP Loan Forgiveness Application to obtain forgiveness of the

PPP loan amount, but the loan amount is not forgiven by reason of a decision under
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section 7A(g) of the Small Business Act, those qualified wages may subsequently be
treated as subject to section 2301 of the CARES Act and may be taken into account for
purposes of the employee retention credit. If an eligible employer obtains forgiveness of
only a portion of the PPP loan amount, then the employer is deemed to have made an
election for the minimum amount of qualified wages included in the payroll costs
reported on the PPP Loan Forgiveness Application necessary to obtain the forgiveness
of that amount of the PPP loan.

Example 1: Employer A received a PPP loan of $100,000. Employer A is an
eligible employer and paid $100,000 in qualified wages that would qualify for the
employee retention credit during the second and third quarters of 2020. In order to
receive forgiveness of the PPP loan in its entirety, Employer A was required, under the
Small Business Administration (SBA) rules, to report a total of $100,000 of payroll costs
and other eligible expenses (and a minimum of $60,000 of payroll costs). Employer A
submitted a PPP Loan Forgiveness Application and reported the $100,000 of qualified
wages as payroll costs in support of forgiveness of the entire PPP loan. Employer A
received a decision under section 7A(g) of the Small Business Act in the first quarter of
2021 for forgiveness of the entire PPP loan amount of $100,000.

Employer A is deemed to have made an election not to take into account
$100,000 of the qualified wages for purposes of the employee retention credit, which
was the amount of qualified wages included in the payroll costs reported on the PPP
Loan Forgiveness Application up to (but not exceeding) the minimum amount of payroll

costs, together with any other eligible expenses reported on the PPP Loan Forgiveness
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Application, sufficient to support the amount of the PPP loan that is forgiven. It may not
treat that amount as qualified wages for purposes of the employee retention credit.

Example 2: Employer B received a PPP loan of $200,000. Employer B is an
eligible employer and paid $250,000 of qualified wages that would qualify for the
employee retention credit during the second and third quarters of 2020. In order to
receive forgiveness of the PPP loan in its entirety, Employer B was required, under the
SBA rules, to report a total of $200,000 of payroll costs and other eligible expenses (and
a minimum of $120,000 of payroll costs). Employer B submitted a PPP Loan
Forgiveness Application and reported the $250,000 of qualified wages as payroll costs
in support of forgiveness of the entire PPP loan. Employer B received a decision under
section 7A(g) of the Small Business Act in the first quarter of 2021 for forgiveness of the
entire PPP loan amount of $200,000.

Employer B is deemed to have made an election not to take into account
$200,000 of the qualified wages for purposes of the employee retention credit, which
was the amount of qualified wages included in the payroll costs reported on the PPP
Loan Forgiveness Application up to (but not exceeding) the minimum amount of payroll
costs, together with any other eligible expenses reported on the PPP Loan Forgiveness
Application, sufficient to support the amount of the PPP loan that is forgiven. It may not
treat that amount as qualified wages for purposes of the employee retention credit.
Employer B is not treated as making a deemed election with respect to $50,000 of the
qualified wages ($250,000 reported on the PPP Loan Forgiveness Application, minus

$200,000 reported on the PPP Loan Forgiveness Application up to the amount of the
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loan that is forgiven), and it may treat that amount as qualified wages for purposes of
the employee retention credit.

Example 3: Employer C received a PPP loan of $200,000. Employer C is an
eligible employer and paid $200,000 of qualified wages that would qualify for the
employee retention credit during the second and third quarters of 2020. Employer C
also paid other eligible expenses of $70,000. In order to receive forgiveness of the PPP
loan in its entirety, Employer C was required, under the SBA rules, to report a total of
$200,000 of payroll costs and other eligible expenses (and a minimum of $120,000 of
payroll costs). Employer C submitted a PPP Loan Forgiveness Application and
reported the $200,000 of qualified wages as payroll costs in support of forgiveness of
the entire PPP loan, but did not report the other eligible expenses of $70,000. Employer
C received a decision under section 7A(g) of the Small Business Act in the first quarter
of 2021 for forgiveness of the entire PPP loan amount of $200,000.

Employer C is deemed to have made an election not to take into account
$200,000 of qualified wages for purposes of the employee retention credit, which was
the amount of qualified wages included in the payroll costs reported on the PPP Loan
Forgiveness Application up to (but not exceeding) the minimum amount of payroll costs,
together with any other eligible expenses reported on the PPP Loan Forgiveness
Application, sufficient to support the amount of the PPP loan that is forgiven. Although
Employer C could have reported $70,000 of eligible expenses (other than payroll costs)
and $130,000 of payroll costs, Employer C reported $200,000 of qualified wages as

payroll costs on the PPP Loan Forgiveness Application. As a result, no portion of those
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qualified wages reported as payroll costs may be treated as qualified wages for
purposes of the employee retention credit. Employer C cannot reduce the deemed
election by the amount of the other eligible expenses that it could have reported on its
PPP Loan Forgiveness Application.

Example 4. Same facts as Example 3, except Employer C submitted a PPP Loan
Forgiveness Application and reported the $200,000 of qualified wages as payroll costs,
as well as the $70,000 of other eligible expenses, in support of forgiveness of the PPP
loan. Employer C received a decision under section 7A(g) of the Small Business Act in
the first quarter of 2021 for forgiveness of the entire PPP loan amount of $200,000. In
this case, Employer C is deemed to have made an election not to take into account
$130,000 of qualified wages for purposes of the employee retention credit, which was
the amount of qualified wages included in the payroll costs reported on the PPP Loan
Forgiveness Application up to (but not exceeding) the minimum amount of payroll costs,
together with the $70,000 of other eligible expenses reported on the PPP Loan
Forgiveness Application, sufficient to support the amount of the PPP loan that was
forgiven. As a result, $70,000 of the qualified wages reported as payroll costs may be
treated as qualified wages for purposes of the employee retention credit.

Example 5: Same facts as Example 4, except Employer C paid $90,000 of other
eligible expenses, and reported the $200,000 of qualified wages as payroll costs, as
well as the $90,000 of other eligible expenses, in support of forgiveness of the entire
PPP loan. In this case, Employer C is deemed to have made an election not to take

into account $120,000 of qualified wages for purposes of the employee retention credit,
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which was the amount of qualified wages included in the payroll costs reported on the
PPP Loan Forgiveness Application up to (but not exceeding) the minimum amount of
payroll costs, together with the $90,000 of other eligible expenses reported on the PPP
Loan Forgiveness Application, sufficient to support the amount of the PPP loan that was
forgiven. As a result, $80,000 of the qualified wages reported as payroll costs may be
treated as qualified wages for purposes of the employee retention credit.

Example 6: Employer D received a PPP loan of $200,000. Employer D is an
eligible employer and paid $150,000 of qualified wages that would qualify for the
employee retention credit during the second and third quarters of 2020. In addition to
the qualified wages, Employer D had $100,000 of other payroll costs that are not
qualified wages and $70,000 of other eligible expenses.'” In order to receive
forgiveness of the PPP loan in its entirety, Employer D was required, under the SBA
rules, to report $200,000 of payroll costs and other eligible expenses (and a minimum of
$120,000 of payroll costs).

Employer D submitted a PPP Loan Forgiveness Application and reported
$130,000 of payroll costs and $70,000 of other eligible expenses, in support of
forgiveness of the entire PPP loan. Employer D can demonstrate that the payroll costs

reported on the PPP Loan Forgiveness Application consist of $100,000 of payroll costs

7 Employer D may have payroll costs that are not qualified wages for various reasons. For
example, Employer D may be a large eligible employer that paid wages to employees who continued to
provide services during the period of a partial suspension of business operations.
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that are not qualified wages and $30,000 of payroll costs that are qualified wages.
Employer D received a decision under section 7A(g) of the Small Business Act in the
first quarter of 2021 for forgiveness of the entire PPP loan amount of $200,000.

Employer D is deemed to have made an election not to take into account
$30,000 of qualified wages for purposes of the employee retention credit, which was the
amount of qualified wages included in the payroll costs reported on the PPP Loan
Forgiveness Application up to (but not exceeding) the minimum amount of payroll costs,
together with any other eligible expenses reported on the PPP Loan Forgiveness
Application, sufficient to support the amount of the PPP loan that is forgiven. It may not
treat that amount as qualified wages for purposes of the employee retention credit.
Employer D is not deemed to have made an election with respect'to the $120,000 of
qualified wages that are not included in the payroll costs reported on the PPP Loan
Forgiveness Application. Accordingly, Employer D may take into account the $120,000
of qualified wages ($150,000 of qualified wages paid minus $30,000 of qualified wages
included in the payroll costs reported on the PPP Loan Forgiveness Application) for
purposes of the employee retention credit.

Example 7: Same facts as Example 6 except Employer D’s PPP loan is not
forgiven by reason of a decision under section 7A(g) of the Small Business Act.
Employer D may treat the full $150,000 as qualified wages (the $30,000 of qualified
wages included in the payroll costs reported on the PPP Loan Forgiveness Application,
plus the additional $120,000 of qualified wages not included in the payroll costs) as

qualified wages for purposes of the employee retention credit.
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J. Claiming the Employee Retention Credit
Question 50: How does an eligible employer claim the employee retention cre

for qualified wages?
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Answer 50: An eligible employer claims the employee retention credit f
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qualified wages by reporting its qualified wages and the amount of the credit to which
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is entitled on the designated lines of its federal employment tax return(s). Em;{;foyers

also report any qualified sick leave wages and qualified family leave wages and claim

the credit under sections 7001 or 7003 of the FFCRA on the designated lines ] thei
pEH

federal employment tax returns. For most employers, Form 941 is used to re

income and social security and Medicare taxes withheld by the employer from ’gmploy
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wages, as well as the employer's share of social security and Medicare tax.

In anticipation of receiving the employee retention credit, eligible employers can
(1) reduce their deposits of federal employment taxes, including withheld taxes, that
would otherwise be required up to the amount of the anticipated credit, and (2) request
an advance of the amount of the anticipated credit that exceeds the reduced federal
employment tax deposits by filing Form 7200.

Example: Employer A paid $10,000 in qualified wages (including allocable
qualified health plan expenses), among other wages. After deferral of the employer's
share of social security tax under section 2302 of the CARES Act, Employer A is
otherwise required to deposit $8,000 in federal employment taxes for all of its
employees for all wage payments made during the same quarter as the $10,000 in

qualified wages. Employer A did not choose to use the relief under Notice 2020-65 to
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defer the employee’s share of social security tax. Employer A has no credits under
sections 7001 and 7003 of the FFCRA. Employer A is not a tax-exempt organization
eligible for the credit under section 303(d) of the Relief Act. In anticipation of the
employee retention credit, Employer A may keep up to $5,000 of the $8,000 of taxes
Employer A was otherwise required to deposit, and it will not owe a failure to deposit
penalty for keeping the $5,000. Employer A will later account for the $5,000 it retained
when it files Form 941 for the quarter.

Question 51: Can an eligible employer receive an advance payment of the
employee retention credit if the eligible employer does not have sufficient federal
employment taxes set aside for deposit to cover the amount of the anticipated credit?

Answer 51: Yes. If an eligible employer does not have sufficient federal
employment taxes set aside for deposit to cover the amount of the anticipated credit,
the eligible employer may request an advance payment of the credit. The amount of the
advance payment will depend on the application of other relief provisions to the
employer. For example, eligible employers are permitted to defer the deposit and
payment of the employer's share of social security tax under section 2302 of the
CARES Act and the employee’s share of social security tax under Notice 2020-65 and
may do so prior to reducing any deposits in anticipation of the credit. Therefore,
assuming an employer defers deposit of social security tax under section 2302 of the
CARES Act and Notice 2020-65, the employer should take into account any permitted
reduction in employment tax deposits due to (1) deferral under section 2302 of the

CARES Act, (2) deferral under Notice 2020-65, (3) any anticipated credits under
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sections 7001 and 7003 of the FFCRA related to qualified sick leave wages and
qualified family leave wages that the employer paid, and (4) for any tax-exempt
organization employer, any credit under section 303(d) of the Relief Act, before
determining the amount that it should request as an advance payment of the employee
retention credit. If the remaining employment tax deposits set aside are less than the
anticipated credit for the qualified wages, the eligible employer can file a Form 7200 to
request an advance payment of the credit for the remaining amount of the anticipated
credit.

If an eligible employer fully reduces its required deposits of federal employment
taxes otherwise due on wages paid in anticipation of receiving the credit, and that
reduction covers the full amount of the anticipated credit, it should not file a Form 7200.

Example: Employer B paid $20,000 in qualified wages to two employees (each
employee was paid $10,000 in qualified wages) and is therefore entitled to a credit of
$10,000. Employer B is otherwise required to deposit $8,000 in federal employment
taxes on all wages paid to all employees, after deferring its employer's share of social
security tax under section 2302 of the CARES Act. Employer B did not choose to use
the relief under Notice 2020-65 to defer the employee’s share of social security tax.
Employer B has no credits under sections 7001 and 7003 of the FFCRA. Employer B is
not a tax-exempt organization eligible for the credit under section 303(d) of the Relief
Act. Employer B can keep the entire $8,000 of taxes that Employer B was otherwise

required to deposit without penalty as a portion of the credit it is otherwise entitled to
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claim on the Form 941. Employer B may make a request for an advance payment of
the credit for the remaining $2,000 by submitting Form 7200.

Question 52: Is there a minimum advance amount that can be claimed on a
Form 72007

Answer 52: After July 2, 2020, the minimum advance amount that can be
claimed on a Form 7200 is $25. A Form 7200 requesting an advance of less than $25
will not be processed. Taxpayers can claim credits of less than $25 on their federal
employment tax returns.

Question 53: What is the last day eligible employers may submit a Form 7200
requesting an advance payment of the employee retention credit for qualified wages
paid in 20207

Answer 53: Eligible employers that filed quarterly federal employment tax returns
for 2020 had the ability to submit a Form 7200 to request an advance for each calendar
quarter before the earlier of (1) the date the employer filed the Form 941 for the relevant
quarter or (2) the due date for filing the quarterly employment tax return, as provided

below:

e For the second quarter of 2020: July 31, 2020;
e For the third quarter of 2020: November 2, 2020;

e For the fourth quarter of 2020: February 1, 2021.
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At the date of publication of this notice, the due dates for the quarterly federal
employment tax returns for 2020 have passed, and Forms 7200 submitted after the due
dates for credits claimed in the relevant quarters in 2020 will not be processed.

Eligible employers filing a Form 943 or Form 944 for 2020 had the ability to
submit a Form 7200 up to the earlier of February 1, 2021 or the date they filed the
applicable employment tax return for 2020. At the date of publication of this notice, the
due date for Form 943 and Form 944 for 2020 has passed, and Forms 7200 submitted
after February 1, 2021 for credits claimed in 2020 will not be processed.

Eligible employers filing a Form CT-1 for 2020 may submit a Form 7200 up to the
earlier of March 1, 2021 or the date they file the Form CT-1, Employer's Annual
Railroad Retirement Tax Return for 2020.

Question 54: Who can sign a Form 72007 Should a taxpayer submit additional
documents to confirm that a person is authorized to sign a Form 7200?

Answer 54: For corporations, the president, vice president, or other principal
officer who is duly authorized may sign a Form 7200. For partnerships (including an
LLC treated as a partnership) or unincorporated organizations, a responsible and duly
authorized partner, member, or officer having knowledge of the entity’s affairs may sign
a Form 7200. For a single-member LLC treated as a disregarded entity for federal
income tax purposes, the instructions provide that the owner or a principal officer who is
duly authorized may sign the Form. For trusts or estates, the fiduciary may sign the
Form 7200. Additionally, a Form 7200 may be signed by a duly authorized agent of the

taxpayer if a valid power of attorney has been filed.
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In many circumstances, whether the person signing the Form 7200 is duly
authorized or has knowledge of the partnership’s or unincorporated organization’s
affairs is not apparent on the Form 7200. To help expedite and ensure proper
processing of Forms 7200, if a taxpayer has duly authorized an officer, partner, or
member to sign Form 7200 (and that person is not otherwise explicitly permitted to sign
the Form 7200 by nature of their job title), the taxpayer should submit a copy of the
Form 2848, Power of Attorney and Declaration of Representative, authorizing the
person to sign the Form 7200 with the Form 7200.

Question 55: For eligible employers that include multiple entities treated as a
single employer for purposes of the employee retention credit under the aggregation
rules, will the individual entities separately report their credit on their federal
employment tax returns?

Answer 55: Yes. Each eligible employer will report its employee retention credit
on its federal employment tax return (or on its third-party payer's federal employment
tax return) without regard to its aggregation with other entities as a single employer for
purposes of the credit. Each eligible employer's credit will be the amount of the credit
apportioned among the members of the aggregated group on the basis of each
member's proportionate share of the qualified wages giving rise to the credit per the
return period for which the credit is claimed.

Question 56: May an eligible employer elect to not take into account qualified

wages for purposes of the employee retention credit?
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Answer 56: Yes. Any eligible employer may elect to not take certain qualified
wages into account for purposes of the employee retention credit by not claiming the
credit for those qualified wages on its federal employment tax return. In addition, an
eligible employer that received a PPP loan is deemed to have made an election to not
take qualified wages into account for purposes of the employee retention credit if those
qualified wages are included in the payroll costs reported on a PPP Loan Forgiveness
Application, up to (but not exceeding) the minimum amount of payroll costs, together
with any other eligible expenses reported on the PPP Loan Forgiveness Application,
sufficient to support the amount of the PPP loan that is forgiven. See Q/A—49.

Example: Employer C paid $10,000 of wages in the second quarter of 2020. The
wages are not paid pursuant to a pre-existing vacation, sick and other personal leave
policy. The wages may be treated as either qualified sick leave wages under section
7001 of the FFCRA or as qualified wages for purposes of the employee retention credit.
Employer C may elect to not take into account any amount of the $10,000 of wages as
qualified wages for purposes of the employee retention credit.

Question 57: May an eligible employer that files quarterly federal employment
tax returns take into account qualified wages paid in a past calendar quarter in which
the eligible employer may have been entitled to claim the credit, but elected not to do
so?

Answer 57: Yes. An eligible employer may file a claim for refund or make an
interest-free adjustment by filing Form 941-X, Adjusted Employer’s Quarterly Federal

Tax Return or Claim for Refund, for a past calendar quarter to claim the employee
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retention credit to which it was entitled on qualified wages paid in that past calendar
quarter, following the rules and procedures for making those claims or adjustments.

An eligible employer that received a PPP loan and did not claim the employee
retention credit may file a Form 941-X for the relevant calendar quarters in which the
employer paid qualified wages, but only for qualified wages for which no deemed
election was made. See Q/A—49.

A special fourth quarter rule, provided by section 206(e)(2) of the Relief Act, is
also available for any qualified wages paid in the second or third quarters of 2020 that
were reported as payroll costs on a PPP Loan Forgiveness Application if the loan
amount was not forgiven by reason of a decision under section 7A(g) of the Small
Business Act.

Example 1: Employer D is an eligible employer and paid qualified wages during
the second quarter of 2020 but did not claim an employee retention credit on its second
quarter 2020 Form 941. Employer D did not receive a PPP loan. If Employer D
subsequently decides to claim the credit to which it is entitled for the second quarter of
2020, Employer D should file a Form 941-X for the previously filed second quarter 2020
Form 941 within the appropriate timeframe to make an interest-free adjustment or claim
a refund. Employer D should not use a subsequent Form 941 to claim an employee
retention credit for qualified wages paid in the second quarter of 2020.

Example 2: Employer E received a PPP loan of $200,000. Employer E is an
eligible employer and paid $250,000 of qualified wages that would qualify for the

employee retention credit during the second quarter of 2020. Employer E submitted a
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PPP Loan Forgiveness Application and reported the $250,000 of qualified wages as
payroll costs in support of forgiveness of the entire PPP loan. Employer E received a
decision under section 7A(g) of the Small Business Act in the first quarter of 2021 for
forgiveness of the entire PPP loan amount of $200,000.

Employer E is not deemed to have made an election with respect to the excess
$50,000 of qualified wages that are included in the payroll costs reported on the PPP
Loan Forgiveness Application. Accordingly, Employer E may take into account the
$50,000 of qualified wages for purposes of the employee retention credit. If Employer E
decides to take the $50,000 into account to claim the credit to which it is entitled for
2020, Employer E should file a Form 941-X for the previously filed second quarter 2020
Form 941 within the appropriate timeframe to make an interest-free adjustment or claim
a refund for the second quarter, as appropriate. Under these facts, Employer E should
not use a subsequent Form 941 to claim an employee retention credit for qualified
wages paid in the second quarter of 2020.

Example 3: Same facts as Example 2, except that Employer E's PPP loan is not
forgiven by reason of a decision under section 7A(g) of the Small Business Act. If
Employer E decides to claim the credit to which it is entitled for 2020 with regard to the
$250,000 of qualified wages, Employer E may file a Form 941-X for the previously filed
second quarter Form 941 within the appropriate timeframe to make an interest-free
adjustment or claim a refund for the second quarter in 2020. Alternatively, Employer E
may use the special fourth quarter rule with respect to the $200,000 of qualified wages

included in the payroll costs reported on the PPP Loan Forgiveness Application since
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the PPP loan was not forgiven, but not with respect to the excess $50,000 of qualified
wages even though those amounts were included in the payroll costs reported on the
PPP Loan Forgiveness Application.

Question 58: How does an eligible employer use the special fourth quarter rule
in section 206(e)(2) of the Relief Act?

Answer 58: If an eligible employer received a PPP loan, and reported qualified
wages paid in the second and/or third quarter of 2020 as payroll costs on its PPP Loan
Forgiveness Application, but the loan was not forgiven by reason of a decision under
section 7A(g) of the Small Business Act, then the eligible employer may take the
qualified wages reported as payroll costs on its PPP Loan Forgiveness Application into
account for purposes of the employee retention credit and claim the employee retention
credit on those qualified wages on the fourth quarter Form 941. An eligible employer
may also claim the employee retention credit on the fourth quarter Form 941 with
respect to any qualified health plan expenses paid in the second and/or third quarter of
2020, for which the employer had not claimed the employee retention credit.

If an eligible employer elects to use this special fourth quarter rule, the eligible
employer should add the employee retention credit attributable to the second and/or
third quarter qualified wages and qualified health plan expenses on line 11c or line 13d
(as relevant) of the original fourth quarter Form 941 (along with any other employee
retention credit for qualified wages paid in the fourth quarter). The eligible employer

should also:
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o Include the amount of these qualified wages paid during the second and/or third
quarter (excluding qualified health plan expenses) on line 21 of the original fourth
quarter Form 941 (along with any qualified wages paid in the fourth quarter);

o Enter the same amount on Worksheet 1, Step 3, line 3a;

o Include the amount of these qualified health plan expenses from the second
and/or third quarter on line 22 of the fourth quarter Form 941 (along with any
qualified health plan expenses for the fourth quarter);

o Enter the same amount on Worksheet 1, Step 3, line 3b.

Eligible employers are not required to use this special fourth quarter rule. Eligible
employers may instead choose the regular process of making an interest-free
adjustment or filing a claim for refund for the appropriate quarter to which the additional

employee retention credit relates using Form 941-X for the previously filed Form 941.

K. Special Issues for Employees: Income and Deduction

Question 59: Are qualified wages excluded from gross income as “qualified
disaster relief payments”?

Answer 59: No. Section 139 of the Code excludes from a taxpayer’s gross
income certain payments to individuals to reimburse or pay for expenses incurred as a
result of a qualified disaster (qualified disaster relief payments). Although the COVID-
19 pandemic is a “qualified disaster” for purposes of section 139, qualified wages are
not excludible qualified disaster relief payments, because qualified wages are what an
individual would otherwise earn as compensation, rather than payment or

reimbursement of expenses incurred as a result of a qualified disaster. Therefore,
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qualified disaster relief payments do not include qualified wages paid by an employer,

including those that are paid when an employee is not providing services.

L. Special Issues for Employers: Income and Deduction

Question 60: Does the employee retention credit reduce the expenses that an
eligible employer could otherwise deduct on its federal income tax return?

Answer 60: Yes. Section 2301(e) of the CARES Act provides that rules similar
to section 280C(a) of the Code shall apply for purposes of applying the employee
retention credit. Section 280C(a) generally disallows a deduction for the portion of
wages or salaries paid or incurred equal to the sum of certain credits determined for the
taxable year. Accordingly, a similar deduction disallowance applies under section
2301(e) of the CARES Act with regard to the employee retention credit, such that an
employer's deduction for qualified wages, including qualified health plan expenses, is
reduced by the amount of the employee retention credit. (An employer does not,
however, reduce its deduction for the employer’s share of social security and Medicare
taxes by any portion of the credit).

Question 61: Does an eligible employer receiving an employee retention credit
for qualified wages need to include any portion of the credit in income?

Answer 61: No. An employer receiving a tax credit for qualified wages, including
allocable qualified health plan expenses, does not include the credit in gross income for
federal income tax purposes. Neither the portion of the credit that reduces the
employer's applicable employment taxes, nor the refundable portion of the credit, is

included in the employer's gross income.
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M. Special Issues for Employers: Use of Third-Party Payers

Question 62: Can an eligible common law employer that uses a third-party to
report and pay employment taxes to the IRS get the employee retention credit?

Answer 62: Yes. If a common law employer is otherwise eligible to receive the
employee retention credit, it is entitled to the credit, regardless of whether it uses a
third-party payer (such as a reporting agent, payroll service provider, PEO, CPEOQO, or
3504 agent) to report and pay its federal employment taxes. The third-party payer is not
entitled to the employee retention credit with respect to the wages it remits on the
common law employer's behalf (regardless of whether the third-party is considered an
"employer" for other purposes of the Code). If a common law employer uses a third-
party to file, report, and pay employment taxes, different rules will apply depending on
the type of third-party payer the common law employer uses for claiming/reporting the
employee retention credit.

If an eligible common law employer uses a reporting agent to file its federal
employment tax returns, the reporting agent will need to refiect the employee retention
credit on the federal employment tax returns it files on the common law employer's
behalf.

If an eligible common law employer uses a CPEO or a 3504 agent that received
its designation as an agent by submitting Form 2678, Employer/Payer Appointment of
Agent, to report its federal employment taxes on an aggregate Form 941, the CPEO or
3504 agent will report the employee retention credit on its aggregate Form 941 and

Schedule R, Allocation Schedule for Aggregate Form 941 Filers, that it already files. An
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eligible common law employer can submit its own Form 7200 to claim the advance
payment of the credit. The eligible common law employer will need to provide a copy of
the Form 7200 to the CPEO or 3504 agent so the CPEO or 3504 agent can properly
report the employee retention credit on the Form 941.

If an eligible common law employer uses a non-certified PEO or other third-party
payer (other than a CPEO or section 3504 agent that submitted Form 2678) that reports
and pays the common law employer client’s federal employment taxes under the third-
party’s Employer Identification Number (EIN), the PEO or other third-party payer will
need to report the employee retention credit on an aggregate Form 941 and separately
report the employee retention credit allocable to the common law employers for which it
is filing the aggregate Form 941 on an accompanying Schedule R. The PEO or other
third-party payer does not have to complete Schedule R with respect to any common
law employer for which it is not claiming an employee retention credit. The eligible
common law employer will need to provide a copy of any Form 7200 that it submitted for
an advance payment of the credit to the PEO or other third-party payer so the PEO or
other third-party payer can properly report the employee retention credit on the Form
941. These rules are similar to the rules that apply with respect to the payroll tax
election available under section 41(h) of the Code for the credit for certain research and
development expenses.

Question 63: May a payroll reporting agent sign and submit Form 7200 on

behalf of a client employer?
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Answer 63: Yes. A payroll reporting agent may sign Form 7200 for a client
employer for which it has the authority, via Form 8655, Reporting Agent Authorization,
to sign and file the federal employment tax return. The signatory must be the Principal
or Responsible Official listed on the Reporting Agent's e-file application. The signatory
may sign with ink on paper or may use the alternative signature method (rubber stamp,
mechanical device, or computer software program; for details and required
documentation, see Rev. Proc. 2005-39, 2005-28 |.R.B. 82). Consistent with Rev. Proc.
2005-39, an alternative signature must be in the form of a facsimile signature.

The reporting agent must obtain written authorization from the client employer
(paper, fax, or e-mail) to perform these actions regarding the Form 7200. The reporting
agent need not submit that authorization to the IRS, but should retain it in its files so that
the reporting agent can furnish it to the IRS upon request. In the case of a client
employer for which a third-party payer does not have a Reporting Agent
Authorization, the third-party payer may complete and print the form, or it may provide
the client employer a means to complete and print the form, but the client employer will
have to sign it.

The signatory for the reporting agent must sign, date, and print his or her name in
the relevant boxes on Form 7200. In the box “Printed Title,” the signatory must include
the reporting agent company name or name of business as it appeared on line 9 of the
Form 8655. If the reporting agent company name or name of business from the Form

8655 is missing, the Form 7200 cannot be processed.
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Question 64: When should the name and EIN of a third-party payer be included
on Form 72007

Answer 64: Common law employers who file Form 7200 to claim an advance
payment of credits are required to include on the form the name and EIN of the third-
party payer they use to file their federal employment tax returns (such as the Form 941)
if the third-party payer uses its own EIN on the federal employment tax returns. This will
ensure advance payment of the credits received by the common law employer is
properly reconciled to the federal employment tax return filed by the third-party payer for
the calendar quarter for which the advance payment of the credits is received.

To help expedite and ensure proper processing of Form 7200 and reconciliation
of advance payment of the credits to the federal employment tax return for the calendar
quarter, only those third-party payers who will file a federal employment tax return on
behalf of a common law employer using the third-party payer's name and EIN should be
listed on the Form 7200. Typically, CPEOs, PEOs, and other 3504 agents fall into this
category of third-party payers.

If a third-party payer will file the federal employment tax return on a common law
employer’s behalf using the common law employer’'s name and EIN and not the name
and EIN of the third-party payer, the common law employer should not include the name
and EIN of the third-party payer on the Form 7200. Typically, reporting agents and

payroll service providers fall into this category of third-party payers.
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Question 65: If a common law employer uses a third-party payer for only a
portion of their workforce, should the employer list the third-party payer on the Form
72007

Answer 65: In some cases, a common law employer may use the services of a
third-party payer (such as a CPEO, PEO, or other section 3504 agent) to pay wages for
only a portion of its workforce. In those circumstances, the third-party payer files a
federal employment tax return for the wages it paid to the common law employer’s
employees under its name and EIN , and the common law employer files a federal
employment tax return for wages it paid directly to employees under its own name and
EIN.

If the common law employer is claiming advance payments of credits for both
wages paid directly to employees that will be reported on its own federal employment
tax return and wages paid to other employees by a third-party payer that will be
reported on the third-party payer’s federal employment tax return, two separate Forms
7200 should be filed: one for the wages paid by the common law employer with the
name and EIN of the common law employer, and one for the wages paid by the third-
party payer with the name and EIN of both the common law employer and the third-
party payer.

To help expedite and ensure proper processing of Form 7200 and reconciliation
of advance payment of the credits to the federal employment tax return when a common
law employer uses a third-party payer such as a CPEOQO, PEO, or other section 3504

agent for only a portion of its workforce, a common law employer should include the
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name and EIN of the third-party payer only on the Form 7200 for advance payment of
the credits for wages paid by the third-party payer and reported on the third-party
payer’s federal employment tax return. The common law employer should not include
the name and EIN of the third-party payer on the Form 7200 for advance payments of
the credits claimed for wages paid by the common law employer and reported on the
common law employer’s federal employment tax return.

Question 66: What information must third-party payers obtain from their client
employers to claim the employee retention credit on their client employer's behalf?

Answer 66: If a third-party payer (such as a CPEO, PEO, or other section 3504
agent) is claiming the employee retention credit on behalf of the client employer, it must
collect from the client employer any information necessary to accurately claim the
employee retention credit on its client employer's behalf. This includes obtaining
information with respect to the client employer's claims for credits under sections 7001
and 7003 of the FFCRA and under section 45S of the Code, as well as whether the
client employer has received a Paycheck Protection Program loan authorized under the
CARES Act.

Question 67: May third-party payers rely on client employer information
regarding the employee retention credit?

Answer 67: Yes. If a third-party payer (such as a CPEO, PEO, or other section
3504 agent) is claiming the employee retention credit on behalf of the client employer,
the third-party payer may rely on the client employer's information regarding the client

employer's eligibility to claim the employee retention credit.
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Either the third-party payer or the client employer may maintain all records which
substantiate the client employer's eligibility for the employee retention credit. However,
if the client employer maintains the records, upon request by the IRS, the third-party
payer must obtain from the client employer and provide to the IRS records that
substantiate the client employer's eligibility for the employee retention credit. The client
employer and the third-party payer will each be liable for employment taxes that are due
as a result of any improper claim of the employee retention credit amounts that are
improperly claimed in accordance with their liability under the Code and applicable
regulations for the employment taxes reported on the federal employment tax return
filed by the third-party payer on which the credit was claimed.

Question 68: Upon request by the IRS, what records must third-party payers
obtain from their client employers to substantiate the client employer's eligibility for the
employee retention credit?

Answer 68: If a third-party payer is claiming the employee retention credit on
behalf of the client employer, it must, at the IRS's request, be able to obtain from the
client employer and provide to the IRS records that substantiate client employer's
eligibility for the employee retention credit.

Question 69: Are client employers responsible for avoiding a "double benefit"
with respect to the employee retention credit and the credit under section 45S of the
Code?

Answer 69: Yes. The client employer is responsible for avoiding a “double

benefit” with respect to the employee retention credit and the credit under section 45S
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of the Code. The client employer cannot use wages that were used to claim the
employee retention credit and reported by the third-party payer on the client employer’s

behalf to claim the section 45S credit on its income tax return.

N. Substantiation Requirements
Question 70: What records should an eligible employer maintain to substantiate
eligibility for the employee retention credit?
Answer 70: An eligible employer will adequately substantiate eligibility for the
employee retention credit if the employer creates and maintains records that include the

following information:

E Documentation to show how the employer determined it was an eligible

employer that paid qualified wages, including:

o any governmental order to suspend the employer’s business operations;

o any records the employer relied upon to determine whether more than a
nominal portion of its operations were suspended due to a governmental
order or whether a governmental order had more than a nominal effect on
its business operations;

o any records the employer used to determine it had experienced a
significant decline in gross receipts;

o any records of which employees received qualified wages and in what

amounts; and
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o in the case of a large eligible employer, work records and documentation
showing that wages were paid for time an employee was not providing
services.

° Documentation to show how the employer determined the amount of
allocable qualified health plan expenses.

° Documentation related to the determination of whether the employer is a
member of an aggregated group treated as a single employer for purposes of
the employee retention credit and, if so, how the aggregation affects the
determination and allocation of the credit.

o Copies of any completed Forms 7200 that the employer submitted to the IRS.

o Copies of the completed federal employment tax returns that the employer
submitted to the IRS (or, for employers that use third-party payers to meet
their employment tax obligations, records of information provided to the third-
party payer regarding the employer’s entitlement to the credit claimed on the
federal employment tax return). |

Question 71: How long should an eligible employer maintain records to
substantiate eligibility for the employee retention credit?

Answer 71: An eligible employer should keep all records of employment taxes
for at least 4 years after the date the tax becomes due or is paid, whichever comes

later. These should be available for IRS review.

IV. PAPERWORK REDUCTION ACT
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Any collection of information associated with this notice has been submitted to
the Office of Management and Budget for review under OMB control number 1545-0029
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)). An
agency may not conduct or sponsor and a person is not required to respond to a
collection of information unless it displays a valid OMB control number.
V. DRAFTING INFORMATION

The principal authors of this notice are Dixie Pond and Danchai
Mekadenaumporn, Office of the Associate Chief Counsel (Employee Benefits, Exempt
Organizations, and Employment Taxes), although other Treasury and IRS officials
participated in its development. For further information on the provisions of this notice,

please contact Ms. Pond or Mr. Mekadenaumporn at 202-317-6798 (not a toll-free call).
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Guidance on the Employee Retention Credit under Section 3134 of the Code and on

Miscellaneous Issues Related to the Employee Retention Credit

Notice 2021-49

I. PURPOSE

This notice provides guidance on the employee retention credit available under
section 3134 of the Internal Revenue Code (Code), enacted by section 9651 of the
American Rescue Plan Act of 2021 (the ARP), Pub. L. No. 117-2, 135 Stat. 4 (March
11, 2021), which provides a credit for wages paid after June 30, 2021, and before
January 1, 2022.

This notice amplifies Notice 2021-20, 2021-11 IRB 922, which provides guidance
on the employee retention credit under section 2301 of the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act), Pub. L. No. 116-136, 134 Stat. 281 (2020), as
amended by section 206 of the Taxpayer Certainty and Disaster Tax Relief Act of 2020
(Relief Act), enacted as Division EE of the Consolidated Appropriations Act, 2021, Pub.
L. No. 116-260, 134 Stat. 1182 (2020). This notice also amplifies Notice 2021-23, 2021-
16 IRB 1113, which provides guidance on the employee retention credit under section
2301 of the CARES Act, as amended by section 207 of the Relief Act, for the first and
second calendar quarters of 2021.

Specifically, this notice amplifies both Notice 2021-20 and Notice 2021-23 by

providing additional guidance on the employee retention credit, applicable to the third



and fourth calendar quarters of 2021. As amplified by this notice, the rules set forth in
Notice 2021-20 and Notice 2021-23 addressing CARES Act provisions that are the
same as those provided under section 3134 of the Code continue to apply for the third
and fourth calendar quarters of 2021. Finally, this notice provides additional guidance
on issues regarding the employee retention credit under both section 2301 of the
CARES Act and section 3134 of the Code. The Department of the Treasury (Treasury
Department) and the Internal Revenue Service (IRS) will continue to monitor potential
legislation related to the employee retention credit that may impact certain rules
described in this notice.
Il. BACKGROUND ON SECTION 2301 OF THE CARES ACT AND SECTION 3134 OF
THE CODE

Section 2301 of the CARES Act, as originally enacted, provides for an employee
retention credit for eligible employers, including tax-exempt organizations, that pay
qualified wages, including certain health plan expenses, to some or all employees after
March 12, 2020, and before January 1, 2021. Section 206 of the Relief Act adopted
amendments and technical changes to section 2301 for qualified wages paid after
March 12, 2020, and before January 1, 2021, primarily expanding eligibility for certain
employers to claim the credit. Section 206 is effective retroactive to the effective date of
section 2301. Section 207 of the Relief Act, which is effective for calendar quarters
beginning after December 31, 2020, further amends section 2301 to extend the
application of the employee retention credit to qualified wages paid after December 31,

2020, and before July 1, 2021, and to modify the calculation of the credit amount for



qualified wages paid during that time. Section 9651 of the ARP enacted section 3134 of
the Code, effective for calendar quarters beginning after June 30, 2021, to provide an
employee retention credit for wages paid after June 30, 2021, and before January 1,
2022.

On March 1, 2021, the Treasury Department and the IRS issued Notice 2021-20,
providing guidance on the employee retention credit under section 2301 of the CARES
Act, as amended by section 206 of the Relief Act. Notice 2021-20 continues to apply for
calendar quarters in 2020.

On April 2, 2021, the Treasury Department and the IRS issued Notice 2021-23,
providing guidance on the employee retention credit under section 2301 of the CARES
Act, as amended by section 207 of the Relief Act. Notice 2021-23 continues to apply for
the first and second calendar quarters in 2021.

Any reference to the “employee retention credit” in this notice generally refers to
the employee retention credit under either section 2301 of the CARES Act or section

3134 of the Code, as applicable to the relevant calendar quarter.

[ll. GUIDANCE ON CHANGES MADE BY SECTION 3134 OF THE CODE

A. Extension of Employee Retention Credit

Section IIl.A. of Notice 2021-23 describes the extension of the employee
retention credit for qualified wages paid by an eligible employer after December 31,
2020, and before July 1, 2021. Section 3134(n) of the Code provides that section 3134

applies to wages paid after June 30, 2021, and before January 1, 2022. Accordingly, an



eligible employer may also claim the employee retention credit for qualified wages paid

in the third and fourth calendar quarters of 2021.

B. Applicable Employment Taxes

Under both section 2301(a) of the CARES Act and section 3134 of the Code, the
employee retention credit is claimed against “applicable employment taxes.” For
purposes of the employee retention credit under the CARES Act, section 2301(c)(1)
defines “applicable employment taxes” to mean the taxes imposed on employers by
section 3111(a) of the Code (employer’s share of the Old Age, Survivors, and Disability
Insurance (social security tax)), or so much of the taxes imposed on employers by
section 3221(a) of the Code (Tier 1 tax under the Railroad Retirement Tax Act (RRTA))
that are attributable to the rate in effect under section 3111(a). Section Il.A. of Notice
2021-20 provides that, under section 2301, eligible employers are entitled to claim the
employee retention credit against the employer’s share of social security tax after these
taxes are reduced by any credits claimed under sections 3111(e) and (f), sections 7001
and 7003 of the Families First Coronavirus Response Act (FFCRA), Pub. L. No. 116-
127, 134 Stat. 178 (2020), and section 303(d) of the Relief Act. Section Il.A. of Notice
2021-20 further provides that, under section 2301, eligible employers subject to the
RRTA are entitled to claim the employee retention credit against the portion of Tier 1 tax
under the RRTA that is equivalent to the employer’s share of social security tax after
these taxes are reduced by any credits allowed under sections 7001 and 7003 of the

FFCRA and section 303(d) of the Relief Act.



For purposes of the employee retention credit under section 3134 of the Code,
section 3134(c)(1) defines “applicable employment taxes” to mean the taxes imposed
under section 3111(b) of the Code (employer’s share of Hospital Insurance (Medicare)
tax), or so much of the portion of Tier 1 tax under the RRTA that is equivalent to the
employer’s share of Medicare tax. Section 3134(b)(2) provides that the credit allowed
under section 3134(a) with respect to a calendar quarter will not exceed the applicable
employment taxes, reduced by any credits allowed under sections 3131 and 3132 of the
Code (tax credits under the ARP for qualified sick leave wages and qualified family
leave wages, respectively, paid with respect to leave taken by employees beginning on
April 1, 2021, through September 30, 2021), on the wages paid with respect to the
employment of all the employees of the eligible employer for such calendar quarter.
Section 3134(b)(3) provides that if any amount of the credit under section 3134(a)
exceeds the limitation under section 3134(b)(2) for any calendar quarter, such excess
will be treated as an overpayment that will be refunded under sections 6402(a) and
6413(b) of the Code.

Accordingly, for the third and fourth quarters of 2021, eligible employers are
entitled to claim the employee retention credit against the employer’s share of Medicare
tax, or the portion of Tier 1 tax under the RRTA that is equivalent to the employer’s
share of Medicare tax, after these taxes are reduced by any credits allowed under
sections 3131 and 3132 of the Code, with the excess refunded under section 6402 or

6413 of the Code.

C. Maximum Amount of Employer’s Employee Retention Credit
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Section I11.D. of Notice 2021-23 provides the rules related to the maximum
amount of an eligible employer’'s employee retention credit for the first and second
calendar quarters in 2021. The employee retention credit equals 70 percent of qualified
wages (including allocable qualified health plan expenses), and the amount of qualified
wages (including allocable qualified health plan expenses) taken into account with
respect to any employee is limited to $10,000 for any calendar quarter, for a maximum
credit of $7,000 per employee for each of the first and second calendar quarter of 2021.
Under section 3134(a) and (b)(1)(A) of the Code, these limits continue to apply in the
third and fourth calendar quarters in 2021; however, a separate credit limit under
section 3134(b)(1)(B) applies to “recovery startup businesses” as discussed in section

I11.D. of this notice.

D. Recovery Startup Businesses

Section 2301(c)(2) of the CARES Act, as amended by section 206 of the Relief
Act, and sections IIl.A., l11.D, and III.E. of Notice 2021-20 provide the rules for
determining whether an employer is an eligible employer for purposes of the employee
retention credit for 2020; section 2301(c)(2), as amended by section 207 of the Relief
Act, and sections Il1.B. and lIl.C. of Notice 2021-23 provide those rules for the first and
second calendar quarters of 2021.

Applying the same rules as for the first two quarters of 2021, sections
3134(c)(2)(A)(ii)(l) and (1) of the Code provide that, for the third and fourth calendar
quarters of 2021, an employer may be eligible for the employee retention credit with
respect to a calendar quarter if (i) the operation of the employer’s trade or business is

6



fully or partially suspended due to orders from an appropriate governmental authority
limiting commerce, travel, or group meetings (for commercial, social, religious, or other
purposes) due to the coronavirus disease 19 (COVID-19), or (ii) the employer
experiences a decline in gross receipts.! Section 3134 adds a third category of
employers that are eligible for the employee retention credit for the third and fourth
calendar quarters of 2021. Specifically, section 3134(c)(2)(A)(ii)(!ll) provides that
‘recovery startup businesses” may be eligible employers for those calendar quarters.
Section 3134(c)(5) of the Code defines a “recovery startup business” as an
employer (i) that began carrying on any trade or business after February 15, 2020, (ii)
for which the average annual gross receipts of the employer (as determined under rules
similar to the rules under section 448(c)(3) of the Code) for the 3-taxable-year period
ending with the taxable year that precedes the calendar quarter for which the credit is
determined does not exceed $1,000,000, and (iii) that is not otherwise an eligible
employer due to a full or partial suspension of operations or a decline in gross receipts.
Section 3134(b)(1)(B) provides that in the case of an eligible employer that is a recovery
startup business, the amount of the credit allowed under subsection 3134(a) (after
application of the limit under subsection 3134(b)(1)(A)) for each of the third and fourth

calendar quarters of 2021 cannot exceed $50,000.

" The rules for determining a significant decline or decline in gross receipts are set forth in section
[1.E. of Notice 2021-20 and section I11.C. of Notice 2021-23, respectively. As with the first and second
calendar quarters of 2021, the determination of whether an employer is an eligible employer due to a
decline in gross receipts is made separately for each of the third and fourth calendar quarters of 2021 and
is based on an 80 percent threshold as set forth in section 1lI.C. of Notice 2021-23.
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Section lll.A. of Notice 2021-20 provides that for purposes of the employee
retention credit, “trade or business” has the same meaning as when used in section 162
of the Code other than the trade or business of performing services as an employee.
Section 3134(c)(5)(A) of the Code provides that a recovery startup business is an
employer that began carrying on a trade or business after February 15, 2020.
Therefore, the determination of when an employer “began carrying on a trade or
business” is made in the same manner as for purposes of section 162. In general, for
purposes of section 162, a taxpayer has not begun carrying on a trade or business “until
such time as the business has begun to function as a going concern and performed
those activities for which it was organized.” Richmond Television Corp. v. U.S., 345
F.2d 901, 907 (4th Cir. 1965), vacated and remanded on other grounds per curiam, 382
U.S. 68 (1965), on remand, 354 F.2d 410 (4th Cir. 1965), overruled on other grounds;
NCNB Corporation v. United States, 684 F.2d 285 (4™" Cir. 1982); see also Rev. Rul. 81-
150, 1981-1 C.B. 119.

Section 3134(c)(5) of the Code indicates that the average annual gross receipts
of an employer is determined by applying rules similar to the rules in section 448(c)(3)
of the Code and that the 3-taxable-year period ends with the taxable year preceding the
calendar quarter for which the employer is claiming the employee retention credit.

Section IlI.A. of Notice 2021-20 states that, for purposes of the employee
retention credit, a tax-exempt organization described in section 501(c) of the Code that
is exempt from tax under section 501(a) is deemed to be engaged in a “trade or

business” with respect to all operations of the organization, as provided in section



2301(c)(2)(C) of the CARES Act. Similar to the rule in section 2301(c)(2)(C), section
3134(c)(2)(C)(i) provides that, in the case of an organization described in section 501(c)
and exempt from tax under section 501(a), the requirement in section 3134(c)(2)(A)(i) of
carrying on a trade or business to be an eligible employer and the requirement in
section 3134(c)(2)(A)(ii)(I) that a trade or business has been fully or partially suspended
due to an appropriate governmental order to be an eligible employer apply to all
operations of the organization. Section 3134(c)(2)(C)(ii) further provides that, in the
case of a tax-exempt organization, any reference to gross receipts will be treated as a
reference to gross receipts within the meaning of section 6033 of the Code. While
section 3134(c)(2)(C)(i) does not specifically reference the trade or business
requirement in the definition of a recovery startup business in section 3134(c)(5)(A),
because of the broad language in section 3134(c)(2)(C)(ii) for measuring gross receipts
and the other language in section 3134(c)(2)(C)(i) indicating an intent by Congress to
fully include tax-exempt organizations within the three categories of an eligible
employer, the Treasury Department and the IRS have determined that it is appropriate
for an organization described in section 501(c) and exempt from tax under section
501(a) to be able to be treated as an eligible employer due to being a recovery startup
business based on all of its operations and average annual gross receipts determined
under section 6033 as defined in section Ill.E. of Notice 2021-20.

The Treasury Department and the IRS have also determined that it is appropriate
for the term “qualified wages” to include wages paid by a recovery startup business. The

definition of “qualified wages” in section 3134(c)(3)(A) of the Code is identical to the



definition in section 2301(c)(3)(A) of the CARES Act. Section 3134(c)(3)(A)(i), the large
eligible employer rule, defines qualified wages as wages paid with respect to which an
employee is not providing services due to circumstances described in section
3134(c)(2)(A)(ii)(1) (relating to a full or partial suspension) or section 3134(c)(2)(A)(ii)(Il)
(relating to a decline in gross receipts). Section 3134(c)(3)(A)(ii), the small eligible
employer rule, defines qualified wages as wages paid during any period described in
section 3134(c)(2)(A)(ii)(1) (relating to a full or partial suspension) or paid with respect to
any employee during a quarter described in section 3134(c)(2)(A)(ii)(1l) (relating to a
decline in gross receipts). Neither the large eligible employer rule in section
3134(c)(3)(A)(i) nor the small eligible employer rule in section 3134(c)(3)(A)(ii) was
updated to include section 3134(c)(2)(A)(ii)(Ill) (relating to a recovery startup business).
Thus, the language of the statute does not include a definition of qualified wages
applicable to a recovery startup business. However, the inclusion of recovery startup
businesses as a new category of eligible employer and the provision of a specific
limitation on the amount of the employee retention credit to which recovery startup
businesses are entitled indicates that Congress intended that this new category of
eligible employer be able to claim the employee retention credit. In order to carry out
this intent, the Treasury Department and the IRS have concluded that it is appropriate to
read the small eligible employer rule in section 3134(c)(3)(A)(ii)(Il) as if section

3134(c)(2)(A)(ii)(IIl) were included after the reference to section 3134(c)(2)(A)(ii)(Il).?

2 Based on the definition of a recovery startup business as requiring average annual gross
receipts for the prior 3 taxable years of not more than $1,000,000, the Treasury Department and the IRS
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Accordingly, in the third and fourth calendar quarters of 2021, a recovery startup
business that is a small eligible employer within the meaning of section 3134(c)(3)(A)(ii)
may treat all wages paid with respect to an employee during the quarter as qualified
wages.

The determination of whether an employer is a recovery startup business is
made separately for each calendar quarter. For example, if an eligible employer is a
recovery startup business in the third quarter of 2021 but is not a recovery startup
business in the fourth quarter of 2021 because it is an eligible employer due to a full or
partial suspension or a decline in gross receipts during the fourth quarter of 2021, the
$50,000 limitation applies to the third quarter of 2021 but does not apply to the fourth
quarter of 2021.

The aggregation rules described in section I11.B. of Notice 2021-20 apply when
determining whether an employer’s trade or business is fully or partially suspended or
the employer experiences a decline in gross receipts. Similarly, the aggregation rules
described in section II1.B. of Notice 2021-20 apply when determining if an employer is a
recovery startup business. The aggregation rules also apply with respect to the $50,000

limitation on the credit.

E. Qualified Wages
Section lll.G. of Notice 2021-20 and section Il|.E. of Notice 2021-23 set forth the

rules for determining qualified wages paid after March 12, 2020, and before January 1,

do not anticipate that any recovery startup business would be a large eligible employer within the
meaning of section 3134(c)(2)(A)(i).
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2021, and qualified wages paid after December 31, 2021, and before July 1, 2021,
respectively. Section 3134 of the Code generally includes the same rules for
determining qualified wages as the rules for wages paid in the first and second calendar
quarters of 2021, with a few exceptions, discussed below.

Section 3134(c)(3)(A) of the Code defines the term “qualified wages” and
provides the distinction in treatment between large eligible employers and small eligible
employers. Section 3134(c)(3)(B) provides that in the case of any employer that was not
in existence in 2019, section 3134(c)(3)(A) is applied by substituting “2020” for “2019”
each place it appears and requires eligible employers not in existence in 2019 to
determine the average number of full-time employees in 2020 instead of 2019. Section
I1l.G. of Notice 2021-20 provides rules for determining the average number of full-time
employees, including for employers that came into existence in 2020. Accordingly, the
rules set forth in section 111.G. of Notice 2021-20 for determining the average number of
full-time employees continue to apply in the third and fourth calendar quarters of 2021.3

Section 3134(c)(3)(C) of the Code provides a different rule for qualified wages
paid by “severely financially distressed employers.” Section 3134(c)(3)(C)(ii) defines a
“severely financially distressed employer” as an employer that is an eligible employer
based on a decline in gross receipts, but the gross receipts for the eligible employer for
the calendar quarter are less than 10 percent of the gross receipts as compared to the

same calendar quarter in calendar year 2019, instead of less than 80 percent.

3 Questions have arisen about whether full-time equivalents are included in determining the
average number of full-time employees. See section IV.A. of this notice for a clarification.
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Accordingly, for purposes of the employee retention credit for the third and fourth
calendar quarters of 2021, an eligible employer with gross receipts that are less than 10
percent of the gross receipts for the same calendar quarter in calendar year 2019 (or
2020, if the employer was not in existence in 2019) is a severely financially distressed
employer.

The rules for how an employer determines whether it has experienced a decline
in gross receipts for purposes of the employee retention credit are set forth in section
[11.C. of Notice 2021-23. Whether an employer has met the decline in gross receipts test
generally is determined by comparing the quarter in 2020 or 2021 to the same quarter in
2019. Notice 2021-23 also provides rules that address the circumstance in which the
employer was not in existence as of the beginning of a calendar quarter in 2019 and
rules for how Ian employer may elect to use an alternative quarter to determine whether
it has experienced a decline in gross receipts. These rules that apply for purposes of
determining whether an employer is an eligible employer based on a decline in gross
receipts also apply, in the third and fourth calendar quarters of 2021, for purposes of
determining whether an eligible employer is a severely financially distressed employer
based on the 10 percent threshold. 4 For example, an eligible employer that has gross

receipts of 5 percent in the second quarter of 2021 compared to gross receipts in the

4 These rules apply for determining whether an eligible employer that has already met the decline
in gross receipts test will be treated as a severely financially distressed employer with respect to qualified
wages; a severely financially distressed employer is not a separate category of eligible employer. An
employer should first determine whether it satisfies the definition of eligible employer before determining
whether it is considered a severely financially distressed employer.
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second quarter of 2019 is a severely financially distressed employer for the third quarter
of 2021 based on the alternative quarter election.

If an employer is a severely financially distressed employer, section
3134(c)(3)(C)(i) of the Code provides that, notwithstanding section 3134(c)(3)(A)(i)
(which limits qualified wages for large eligible employers to wages paid to an employee
for time the employee is not providing services due to a full or partial suspension or a
decline in gross receipts), the term “qualified wages” means wages paid by such
employer with respect to an employee during any calendar quarter.5 Accordingly, for the
third and fourth calendar quarters of 2021, a severely financially distressed employer
that is a large eligible employer may treat all wages paid to its employees during the
quarter in which the employer is considered severely financially distressed as qualified
wages.

Example: Employer A is a large eligible employer with gross receipts in
the third quarter of 2021 equal to 15 percent of its gross receipts in the third
quarter of 2019. Employer A is not a severely financially distressed employer for
the third quarter of 2021 based on the third quarter’'s gross receipts. However,

Employer A’s gross receipts in the second quarter of 2021 are less than 10

5 The language of section 3134(c)(3)(C)(i) of the Code is ambiguous as to the calendar quarter in
which wages paid by a severely financially distressed employer may be treated as qualified wages. Due
to the reference to section 3134(c)(3)(A)(i) of the Code, however, the Treasury Department and the IRS
have determined that Congress intended section 3134(c)(3)(C)(i) to extend the small eligible employer
rule to a severely financially distressed employer that is also a large eligible employer, and not to change
the timing of when qualified wages are paid for purposes of claiming the employee retention credit.
Therefore, a severely financially distressed employer may claim the employee retention credit only with
respect to qualified wages the employer paid in the same calendar quarter in which it is claiming the
credit.
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percent of its gross receipts in the second quarter of 2019; therefore, Employer A
may elect to use the alternative election rule to meet the definition of a severely
financially distressed employer under section 3134(c)(3)(C)(ii) of the Code in the
third quarter of 2021.

[n the third quarter of 2021, Employer A pays Employee B $10,000 in
wages for services Employee B provided during the third quarter. Employer A
may claim the employee retention credit in the third quarter of 2021 (the quarter
in which Employer A is determined to be severely financially distressed under the
alternative election rule) and may treat all of the wages paid to Employee B
during the third quarter of 2021 as qualified wages.

In the fourth quarter of 2021, Employer A’s gross receipts equal 20
percent of its gross receipts in the fourth quarter of 2019. Employer A is not a
severely financially distressed employer for the fourth quarter of 2021 based on
the fourth quarter’s gross receipts. In addition, Employer A cannot use the
alternative election rule in the fourth quarter of 2021 to qualify as a severely
distressed employer because Employer A’s gross receipts in the third quarter of
2021 are not less than 10 percent of its gross receipts in 2019; therefore,
Employer A is not a severely financially distressed employer (though it is still an
eligible employer) in the fourth quarter of 2021.

Employer A pays Employee B $10,000 in wages in the fourth quarter of
2021 for services Employee B provided during the fourth quarter of 2021.

Employer A may not treat any of the wages paid to Employee B for services

15



provided during the fourth quarter as qualified wages because Employer A is a
large eligible employer and does not meet the definition of a severely financially
distressed employer for the fourth quarter of 2021.

Section 3134(c)(3)(D) of the Code provides that for the third and fourth calendar
quarters of 2021, the term “qualified wages” does not include any wages taken into
account under sections 41, 45A, 45P, 45S, 51, 1396, 3131, and 3132 of the Code. That
is, if wages are taken into account for purposes of those sections, those wages cannot

be taken into account for purposes of the employee retention credit.®

F. Coordination with Certain Programs

Section 3134(h)(1) of the Code provides that section 3134 does not apply to
qualified wages paid by an eligible employer if the qualified wages are taken into
account as payroll costs in connection with certain programs. Section 3134(h)(1)(A)
provides that section 3134 does not apply to so much of the qualified wages as are
taken into account as payroll costs in connection with a covered loan under section
7(a)(37) or 7A of the Small Business Act (a first or second draw PPP loan). Section
3134(h)(1)(B) provides that section 3134 does not apply to so much of the qualified
wages as are taken into account as payroll costs in connection with a grant under
section 324 of the Economic Aid to Hard-Hit Small Businesses, Non-Profits, and

Venues Act (shuttered venue operators grant), enacted as Title Ill of Division N of the

6 These Code sections, with the exception of sections 3131 and 3132, were included in the denial
of double benefit provisions for the first and second calendar quarters of 2021 and applied in the inverse
order, meaning that any wages taken into account as qualified wages for the employee retention credit
could not be taken into account for those sections. See section II.E. of Notice 2021-23.
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Consolidated Appropriations Act, 2021. Section 3134(h)(1)(C) provides that section
3134 does not apply to so much of the qualified wages as are taken into account as
payroll costs in connection with a restaurant revitalization grant under section 5003 of
the ARP (restaurant revitalization grant).

Section 3134(h)(2) of the Code states that the Secretary will issue guidance
providing that payroll costs paid during the covered period will not fail to be treated as
qualified wages under section 3134 to the extent that a first or second draw PPP loan is
not forgiven by reason of a decision under section 7(a)(37)(J) or section 7A(g) of the
Small Business Act.

Section [ll.I. of Notice 2021-20 provides rules related to the interaction between
PPP loans and the employee retention credit; under those rules, the employee retention
credit does not apply to the qualified wages for which an election or deemed election to
not take the wages into account for purposes of the credit is made. These rules are
derived from section 2301(g)(1) and (g)(2) of the CARES Act, as amended by the Relief
Act. Section 3134(g) of the Code retains the same language as section 2301(g)(1) of
the CARES Act and section 3134(h)(1) and (h)(2) is similar in operation to section
2301(g)(1) and (g)(2); accordingly, the rules related to the interaction between PPP
loans and the employee retention credit under section Ill.I. of Notice 2021-20 continue
to apply in the third and fourth calendar quarters of 2021. Thus, the determination of
whether section 3134 applies to amounts of qualified wages taken into account as

payroll costs for PPP loans for purposes of section 3134(h)(1)(A) and (h)(2) are made in
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the same manner and under the same principles as prescribed in section Ill.l. of Notice
2021-20.

The shuttered venue operators grant was established by section 324 of the
Economic Aid to Hard-Hit Small Businesses, Non-Profits, and Venues Act and amended
by the ARP. The restaurant revitalization grant was established by the ARP.
Coordination between the employee retention credit and these grants is not required
under section 2301 of the CARES Act, which governs the employee retention credit for
2020 and the first two quarters of 2021. However, pursuant to section 3134(h)(1)(B) and
(C) of the Code, an eligible employer receiving a shuttered venue operators grant or
restaurant revitalization grant may not treat any amounts reported to the Small Business
Administration (SBA) or otherwise taken into account as payroll costs in connection with
either program as qualified wages for purposes of the employee retention credit in the
third and fourth quarters of 2021. An eligible employer receiving a shuttered venue
operators grant or restaurant revitalization grant must retain in its records support for
the employee retention credit claimed, which includes any documentation supporting
that the eligible employer did not claim the employee retention credit on amounts taken
into account as payroll costs paid in the third and fourth quarters of 2021 in connection

with the shuttered venue operators grant or restaurant revitalization grant programs.

G. Claiming the Credit
Section 1l1l.J. of Notice 2021-20 and section IlI.F. of Notice 2021-23 set forth the
rules for claiming the employee retention credit in 2020 and the first and second

calendar quarters in 2021, respectively. The rules as set forth in Notice 2021-20 and
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Notice 2021-23, including the rules pertaining to claiming an advance and relevant
limitations, continue to apply for the third and fourth quarters in 2021.

Section 3134(j)(3)(B) of the Code provides for the reconciliation of the employee
retention credit with advance payments of the credit. If an employer receives excess
advance payments of the credit, then the tax imposed under section 3111(b) of the
Code or so much of the tax imposed under section 3221(a) of the Code as is
attributable to the rate in effect under section 3111(b), as applicable, for the calendar
quarter is increased by the amount of the excess. Section 2301 of the CARES Act, as
amended by section 207 of the Relief Act, also provides for the reconciliation of the
credit with advance payments, but the reconciliation under section 3134(j)(3)(B) is
modified due to the change in the definition of applicable employment taxes as
discussed in section II1.B of this notice and to specifically provide that excess advances
for employers described in section 3134(j)(2) are treated as an additional tax.”

Section 3134(l) of the Code extends the limitation on assessment. Section
3134(l) provides that, notwithstanding section 6501 of the Code, the limitation on the
time period for the assessment of any amount attributable to a credit claimed under
section 3134 will not expire before the date that is 5 years after the later of (i) the date

on which the original return that includes the calendar quarter with respect to which the

70n July 29, 2020, the Treasury Department and the IRS issued temporary regulations (T.D.
9904) amending the employment tax regulations under sections 3111 and 3221 of the Code to provide for
the recapture of erroneous refunds of the credits under section 2301 of the CARES Act pursuant to the
authority granted under section 2301 of the CARES Act (81 FR 45514). A notice of proposed rulemaking
cross-referencing the temporary regulations was published in the Federal Register on the same day as
the temporary regulations (85 FR 45551).
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credit is determined is filed, or (ii) the date on which the return is treated as filed under
section 6501(b)(2). The extension of limitation on assessment applies to the employee
retention credit claimed for the third and fourth calendar quarters of 2021 under section

3134 but does not apply to the employee retention credit under section 2301 of the

CARES Act.

IV. GUIDANCE ON MISCELLANEOUS ISSUES APPLICABLE TO THE EMPLOYEE
RETENTION CREDIT FOR BOTH 2020 AND 2021

This section |V addresses several issues related to the employee retention credit
available during both 2020 and 2021. Unless otherwise provided below in this section,
the provisions of this section IV apply to, and are intended to clarify the application of,
the employee retention credit under both section 2301 of the CARES Act, as amended
by the Relief Act, and section 3134 of the Code for calendar quarters in 2020 and 2021.
To the extent that an employer files an adjusted or amended return to reflect these
clarifications and consequently owes additional tax, any penalties for failure to timely
pay or deposit tax will not apply if the taxpayer can show reasonable cause and not

willful neglect for those failures.

A. Full-time Employees and Full-time Equivalents
The Treasury Department and the IRS have been asked about the definition of

“full-time employee” 8 for the purpose of the employee retention credit, including (i)

8 The term “full-time employee” means an employee who, with respect to any calendar month in
2019, had an average of at least 30 hours of service per week or 130 hours of service in the month (130
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whether “full-time equivalents” (within the meaning of section 4980H(c)(2)(E) of the
Code) are required to be included in the determination of whether an eligible employer
is a large eligible employer or small eligible employer and (ii) whether wages paid to
employees who are not full-time employees may be treated as qualified wages if all
other requirements to treat the amounts as qualified wages are satisfied. For purposes
of determining whether an eligible employer is a large eligible employer or a small
eligible employer, eligible employers are not required to include full-time equivalents
when determining the average number of full-time employees. However, for purposes of
identifying qualified wages, an employee’s status as a full-time employee is irrelevant
and wages paid to an employee who is not full-time may be treated as qualified wages if

all other requirements to treat the amounts as qualified wages are satisfied.

B. Treatment of Tips and the Section 45B Credit

The Treasury Department and the IRS have been asked whether tips are
qualified wages. In general, qualified wages are limited to wages as defined in section
3121(a) of the Code and compensation as defined in section 3231(e) of the Code, with
certain modifications relating to the inclusion of qualified health plan expenses and, for
calendar quarters in 2021, remuneration paid for services to certain governmental

employers. In addition, under section 2301(c)(6) of the CARES Act and section

hours of service in a month is treated as the monthly equivalent of at least 30 hours of service per week),
as determined in accordance with section 4980H of the Code. See Q/A-31 of Notice 2021-20 and section
IllLE. of Notice 2021-23.
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3134(c)(6) of the Code, any term used in section 2301 or section 3134, respectively,
has the same meaning as when used in chapter 21 or chapter 22 of the Code.

Section 3121(a)(12) of the Code excludes from the definition of “wages” tips paid
in any medium other than cash and cash tips received by an employee in any calendar
month in the course of employment by an employer unless the amount of the cash tips
is $20 or more. Accordingly, if cash tips received by an employee in a calendar month
amount to $20 or more, all of the cash tips received by the employee in that calendar
month are included in wages. Similarly, section 3231(e)(3) of the Code provides that the
term “compensation” includes cash tips received by an employee in any calendar month
in the course of employment by an employer unless the amount of such cash tips is less
than $20. Under section 3121(q), tips received by an employee in the course of the
employee’s employment are considered remuneration for that employment (i.e., wages)
and are deemed to have been paid by the employer for purposes of the taxes imposed
by section 3111(a) and (b) of the Code. Thus, for purposes of chapters 21 and 22 of the
Code, cash tips of $20 or more in a month are treated as wages paid by the employer.

Therefore, any cash tips treated as wages within the definition of section 3121(a)
of the Code or compensation within the definition of section 3231(e)(3) of the Code are
treated as qualified wages if all other requirements to treat the amounts as qualified
wages are satisfied.

The Treasury Department and the IRS have also been asked whether an eligible
employer may claim both the employee retention credit and the credit available under

section 45B of the Code on the same wages. Section 45B(a) provides that, for purposes
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of the general business credit under section 38 of the Code, the credit for employer
social security and Medicare taxes paid on certain employee tips is an amount equal to
the “excess employer social security tax” paid or incurred by the employer. The term
“excess employer social security tax” means any tax paid by an employer under section
3111 of the Code (both social security tax and Medicare tax) on its employees' tip
income without regard to whether the employees reported the tips to the employer
pursuant to section 6053(a) of the Code. Consequently, the section 45B credit is
available with respect to unreported tips in an amount equal to the “excess employer
social security tax” paid or incurred by the employer. No credit, however, is allowed to
the extent tips are used to meet the federal minimum wage rate. For purposes of this
limitation, the federal minimum wage rate is the rate that was in effect on January 1,
2007. The credit is available with respect to Federal Insurance Contributions Act (FICA)
taxes paid on tips received from customers in connection with the providing, delivering,
or serving of food or beverages for consumption, if it is customary for customers to tip
the employees.

Section 2301 of the CARES Act and section 3134 of the Code cross-reference
specific provisions in the Code, the CARES Act, the FFCRA, the Consolidated
Appropriations Act, 2021, and the ARP that prevent the receipt of a double benefit with
respect to wages for which the employee retention credit is claimed. Neither section
2301 nor section 3134 cross-references section 45B of the Code. Section 45B(c) denies
a deduction under chapter 1 of the Code for any amount taken into account in

determining the credit under section 45B; however, this provision does not prevent the
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receipt of both the employee retention credit and the section 45B credit for the same
wages. Therefore, eligible employers are not prevented from receiving both the

employee retention credit and the section 45B credit for the same wages.

C. Timing of Qualified Wages Deduction Disallowance

Section 2301(e) of the CARES Act, as explained in section IIl.L. of Notice 2021-
20, and section 3134(e) of the Code provide the general rule that an employer's
deduction for qualified wages, including qualified health plan expenses, is reduced by
the amount of the employee retention credit. The Treasury Department and the IRS
have been asked about the timing of the reduction, specifically in the circumstance in
which a taxpayer files an adjusted employment tax return to claim the employee
retention credit for prior calendar quarters and has already filed a federal income tax
return for the tax year in which the credit is claimed on the adjusted return.

Under section IlI.L. of Notice 2021-20, a reduction in the amount of the deduction
allowed for qualified wages, including qualified health plan expenses, caused by receipt
of the employee retention credit occurs for the tax year in which the qualified wages
were paid or incurred. When a taxpayer claims the employee retention credit because of
the retroactive amendment of section 2301 of the CARES Act by section 206(c) of the
Relief Act (relating to eligibility of PPP borrowers to claim the employee retention credit)
or otherwise files an adjusted employment tax return to claim the employee retention
credit, the taxpayer should file an amended federal income tax return or administrative
adjustment request (AAR), if applicable, for the taxable year in which the qualified
wages were paid or incurred to correct any overstated deduction taken with respect to
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those same wages on the original federal tax return. Section 2301(e) generally
provides, in relevant part, that rules similar to the rules of section 280C(a) of the Code
shall apply. Section 280C(a) requires tracing to the specific wages generating the
applicable credit. See, generally, Treas. Reg. § 1.280C-1. To satisfy this tracing

requirement, the taxpayer must file an amended return or AAR, as applicable.

D. Related Individuals

The Treasury Department and the IRS have been asked whether wages paid to
an employee who owns more than 50 percent (majority owner) of the value of a
corporation may be treated as qualified wages, as well as whether wages paid to a
spouse of a majority owner may be treated as qualified wages.

Section 2301(e) of the CARES Act and section 3134(e) of the Code provide, in
relevant part, that rules similar to the rules of section 51(i)(1) of the Code apply. Section
51(i)(1) generally provides that wages paid to certain related individuals are not taken
into account for purposes of the work opportunity credit. Specifically, section 51(i)(1)
and Treas. Reg. § 1.51-1(e)(1) provide that wages are not taken into account with
respect to an individual who bears any of the relationships described in section

152(d)(2)(A)-(H) of the Code to the following:

(i) the taxpayer, or
(i) if the taxpayer is a corporation, to an individual who owns, directly or
indirectly more than 50 percent in value of the outstanding stock of the

corporation (majority owner of a corporation), or
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(i) if the taxpayer is an entity other than a corporation, to any individual who
owns, directly or indirectly, more than 50 percent of the capital and profits

interests in the entity (majority owner of a noncorporate entity).

Section 51(i)(1)(A) includes a parenthetical at the end of the subparagraph stating that
an individual's ownership is determined with the application of section 267(c) of the
Code. The Treasury Department and the IRS have concluded that the section 267(c)
ownership attribution rules apply for purposes of determining both an individual’s
ownership of stock of a corporation and an individual's capital and profits interests in a
partnership or other entity, consistent with the language in Treas. Reg. § 1.51-1(e)(1)(iii)
and section 51(i)(1)(A).

Initially, simply applying the rules of section 152(d)(2)(A)-(H) of the Code for
purposes of the employee retention credit, before taking into consideration the
attribution rules of section 267(c), the wages paid to employees with the following
relationships to a majority owner of a corporation or of a partnership or other entity are

not qualified wages:

(A) A child or a descendant of a child.

(B) A brother, sister, stepbrother, or stepsister.
(C) The father or mother, or an ancestor of either.
(D) A stepfather or stepmother.

(E) A niece or nephew.

(F) An aunt or uncle.

26



(G) A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or
sister-in-law.

(H) An individual (other than a spouse, determined without regard to section 7703 ,
of the taxpayer) who, for the taxable year of the taxpayer, has the same
principal place of abode as the taxpayer and is a member of the taxpayer’s

household.

Section ‘267(0) of the Code provides rules regarding the constructive ownership
of stock for purposes of determining whether an individual is considered a majority
owner of a corporation.® Section 267(c) sets forth the following rules to determine

whether an individual has constructive ownership of stock of a corporation:

(1) stock owned, directly or indirectly, by or for a corporation, partnership, estate, or
trust is considered as being owned proportionately by or for its shareholders,
partners, or beneficiaries;

(2) an individual is considered to own the stock owned, directly or indirectly, by or for
the individual’'s family;

(3) an individual owning (otherwise than by the application of (2)) any stock in a
corporation is considered to own the stock owned, directly or indirectly, by or for

his partner;

® This discussion is limited to @ majority owner of a corporation because the owner of a
partnership, or other noncorporate entity, generally cannot be an employee of that entity, and therefore
cannot be paid wages within the meaning of section 3121(a) of the Code. A partner or other self-
employed individual is not eligible for the employee retention credit on the individual's earned income.
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(4) the family of an individual includes only his brothers and sisters (whether by the
whole or half-blood), spouse, ancestors, and lineal descendants; and

(5) stock constructively owned by a person by reason of the application of (1) will be
treated, for the purpose of applying (1), (2), or (3), as actually owned by that
person. Stock constructively owned by an individual by reason of the application
of (2) or (3) will not be treated as owned by the individual to again apply either
rule to reattribute and make another individual the constructive owner of the

stock.

Applying the rules of sections 152(d)(2)(A)-(H) and 267(c) of the Code, a majority
owner of a corporation is a related individual for purposes of the employee retention
credit, whose wages are not qualified wages, if the majority owner has a brother or
sister (whether by whole or half-blood), ancestor, or lineal descendant. That is, applying
the constructive ownership rules of section 267(c), the direct majority owner’s ownership
of the corporation is attributed to each of the owner’s family members with a relationship
described in section 267(c)(4); further, because each of those family members is
considered to own more than 50 percent of the stock of the corporation after applying
section 267(c), the direct majority owner of the corporation would have a relationship as

defined in section 152(d)(2)(A)-(H) to the family member who is a constructive majority
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owner. Therefore, the direct majority owner is a related individual for purposes of the
employee retention credit.'®

The spouse of a majority owner is a related individual for purposes of the
employee retention credit, whose wages are not qualified wages, if the majority owner
has a family member who is a brother or sister (whether by whole or half-blood),
ancestor, or lineal descendant (and thus is deemed to own the majority owner’s shares
under section 267(c) of the Code) and the spouse bears a relationship described in
section 152(d)(2)(A)-(H) of the Code to the family member. For example, a direct
majority owner’s brother would be a constructive majority owner under section 267(c)(2)
and (4) and the spouse of the direct majority owner would be considered a related
individual to the constructive majority owner by virtue of the in-law relationship
described in section 152(d)(2)(G).

In the event that the majority owner of a corporation has no brother or sister
(whether by whole or half-blood), ancestor, or lineal descendant as defined in section
267(c)(4) of the Code, then neither the majority owner nor the spouse is a related
individual within the meaning of section 51(i)(1) of the Code and the wages paid to the
majority owner and/or the spouse are qualified wages for purposes of the employee
retention credit, assuming the other requirements for qualified wages are satisfied.

The following examples illustrate the application of these rules:

0 Depending on the facts, the application of the rules of sections 152(d)(2)(A)-(H) and 267(c)
may also result in a minority owner of a corporation being a related individual for purposes of the
employee retention credit. See, example 4.
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Example 1: Corporation A is owned 80 percent by Individual E and 20
percent by Individual F. Individual F is the child of Individual E. Corporation A is
an eligible employer with respect to the first calendar quarter of 2021. Both
Individual E and Individual F are employees of Corporation A. Pursuant to the
attribution rules of section 267(c) of the Code, both Individual E and Individual F
are treated as 100 percent owners of Corporation A. Individual E has the
relationship to Individual F described in section 152(d)(2)(C) of the Code, and
Individual F has the relationship to Individual E described in section 152(d)(2)(A).
Accordingly, Corporation A may not treat as qualified wages any wages paid to
either Individual E or Individual F because both Individual E and Individual F are
each related individuals for purposes of the employee retention credit.

Example 2: Corporation B is owned 100 percent by Individual G. Individual
H is the child of Individual G. Corporation B is an eligible employer with respect
to the first calendar quarter of 2021. Individual G is an employee of Corporation
B, but Individual H is not. Pursuant to the attribution rules of section 267(c) of the
Code, Individual H is attributed 100 percent ownership of Corporation B, and
both Individual G and Individual H are treated as 100 percent owners. Individual
G has the relationship to Individual H described in section 152(d)(2)(C) of the
Code. Accordingly, Corporation B may not treat as qualified wages any wages
paid to Individual G because Individual G is a related individual for purposes of

the employee retention credit.
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Example 3: Corporation C is owned 100 percent by Individual J.
Corporation C is an eligible employer with respect to the first calendar quarter of
2021. Individual J is married to Individual K, and they have no other family
members as defined in section 267(c)(4) of the Code. Individual J and Individual
K are both employees of Corporation C. Pursuant to the attribution rules of
section 267(c), Individual K is attributed 100 percent ownership of Corporation A,
and both Individual J and Individual K are treated as 100 percent owners.
However, Individuals J and K do not have any of the relationships to each other
described in section 152(d)(2)(A)-(H) of the Code. Accordingly, wages paid by
Corporation C to Individual J and Individual K in the first calendar quarter of 2021
may be treated as qualified wages if the amounts satisfy the other requirements
to be treated as qualified wages.

Example 4: Corporation D is owned 34 percent by Individual L, 33 percent
by Individual M, and 33 percent by Individual N. Individual L, Individual M, and
Individual N are siblings. Corporation D is an eligible employer with respect to the
first calendar quarter of 2021. Individual L, Individual M, and Individual N are
employees of Corporation D. Pursuant to the attribution rules of section 267(c) of
the Code, Individual L, Individual M, and Individual N are treated as 100 percent
owners. Individual L, Individual M, and Individual N have the relationship to each
other described in section 152(d)(2)(B) of the Code. Accordingly, Corporation D
may not treat as qualified wages any wages paid to Individual L, Individual M, or

Individual N.
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E. Alternative Quarter Election for Calendar Quarters in 2021

Section [lI.C. of Notice 2021-23 provides rules for determining whether an
employer had a decline in gross receipts for purposes of the employee retention credit
for the first and second calendar quarters of 2021. Section 3134 of the Code extends
the same rules to the third and fourth calendar quarters of 2021; thus, the rules provided
in section I11.C. of Notice 2021-23 continue to apply for these quarters.

Section I11.C. of Notice 2021-23 also provides rules for using the alternative
quarter election when determining whether there has been a decline in gross receipts
for purposes of the employee retention credit for a calendar quarter in 2021. The
Treasury Department and the IRS have been asked whether an eligible employer must
consistently use the alternative quarter election once it has made the election.

As noted in section IlI.C. of Notice 2021-23, the determination of whether an
employer is an eligible employer based on a decline in gross receipts is made
separately for each calendar quarter. Thus, employers are not required to use the
alternative quarter election consistently. For example, an employer may be an eligible
employer due to a decline in gross receipts for the second quarter of 2021 if its gross
receipts -for the second quarter are equal to 75 percent of its gross receipts in the
second quarter of 2019 (i.e., the employer does not rely on the alternative quarter
election for the second quarter); the employer could then use the alternative quarter

election to be an eligible employer for the third quarter of 2021.

F. Gross Receipts Safe Harbor in Notice 2021-20
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Section IlI.E. of Notice 2021-20 permits an employer that acquires a business in
2020 to include the gross receipts of the acquired business in its gross receipts for 2019
to determine whether the employer experienced a significant decline in gross receipts.
The safe harbor allows the employer to include the gross receipts of the acquired
business regardless of the fact that the employer did not own the acquired business
during a calendar quarter in 2019. The Treasury Department and the IRS have been
asked whether this rule continues to apply to employers that acquire businesses in
2021. This rule continues to apply to employers that acquire businesses in 2021 for
purposes of measuring whether a decline in gross receipts occurred.

The Treasury Department and the IRS have also been asked how to calculate
gross receipts of employers that came into existence in the middle of a calendar quarter
in 2020. Section III.E. of Notice 2021-20 provides rules for determining gross receipts
for an employer that came into existence in 2019. The same rule set forth in section
I1l.E. of Notice 2021-20 continues to apply for 2021. For example, an employer that
came into existence in the third quarter of 2020 should use that quarter as the base
period to determine whether it experienced a significant decline in gross receipts for the
first three quarters in 2021 and should use the fourth quarter of 2020 for comparison to
the fourth quarter of 2021 to determine whether it experienced a significant decline in

gross receipts.

V. EFFECT ON OTHER DOCUMENTS
Notice 2021-20 and Notice 2021-23 are amplified and clarified as provided in this

notice.
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VI. PAPERWORK REDUCTION ACT

Any collection of information associated with this notice has been submitted to
the Office of Management and Budget for review under OMB control number 1545-0029
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)). An
agency may not conduct or sponsor and a person is not required to respond to a

collection of information unless it displays a valid OMB control number.

VII. DRAFTING INFORMATION

The principal authors of this notice are Dixie Pond and Danchai
Mekadenaumporn, of the Office of the Associate Chief Counsel (Employee Benefits,
Exempt Organizations, and Employment Taxes), although other Treasury Department
and IRS officials participated in its development. For further information on the
provisions of this notice, please contact Ms. Pond or Mr. Mekadenaumporn at 202-317-

6798 (not a toll-free call).
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¥ IRS

Employers warned to beware of third
parties promoting improper Employee
Retention Credit claims

IR-2022-183, October 19, 2022

WASHINGTON — The Internal Revenue Service today warned employers to be wary of third parties who are
advising them to claim the Employee Retention Credit (ERC) when they may not qualify. Some third parties are
taking improper positions related to taxpayer eligibility for and computation of the credit.

These third parties often charge large upfront fees or a fee that is contingent on the amount of the refund and
may not inform taxpayers that wage deductions claimed on the business' federal income tax return must be
reduced by the amount of the credit.

If the business filed an income tax return deducting qualified wages before it filed an employment tax return
claiming the credit, the business should file an amended income tax return to correct any overstated wage
deduction.

Businesses are encouraged to be cautious of advertised schemes and direct solicitations promising tax savings
that are too good to be true. Taxpayers are always responsible for the information reported on their tax returns.
Improperly claiming the ERC could result in taxpayers being required to repay the credit along with penalties
and interest.

What is the ERC?

The ERC is a refundable tax credit designed for businesses who continued paying employees while shutdown
due to the COVID-19 pandemic or had significant declines in gross receipts from March 13, 2020 to December 31,
2021. Eligible taxpayers can claim the ERC on an original or amended employment tax return for a period within
those dates.

To be eligible for the ERC, employers must have:

* sustained a full or partial suspension of operations due to orders from an appropriate governmental
authority limiting commerce, travel, or group meetings due to COVID-19 during 2020 or the first three
quarters of 2021,

* experienced a significant decline in gross receipts during 2020 [oF Jor a decline in gross receipts during the
first three quarters of 2021 o] or

https://www.irs.gov/newsroom/employers-warned-to-beware-of-third-parties-promoting-improper-employee-retention-credit-claims 12
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* qualified as a recovery startup business [PoF | for the third or fourth quarters of 2021.

As a reminder, only recovery startup businesses are eligible for the ERC in the fourth quarter of 2021.
Additionally, for any quarter, eligible employers cannot claim the ERC on wages that were reported as payroll
costs in obtaining PPP loan forgiveness or that were used to claim certain other tax credits.

To report tax-related illegal activities relating to ERC claims, submit Form 3949-A, Information Referral [PoF]. You
should also report instances of fraud and IRS-related phishing attempts to the Treasury Inspector General for Tax
Administration (4' at 800-366-4484.

Go to IRS.gov to learn more about eligibility requirements and how to claim the Employee Retention Credit :

* For qualified wages paid after March 12, 2020, and before January 1, 2021 - Notice 2021-20, Notice 2021-49,
and Revenue Procedure 2021-33

* For qualified wages paid after December 31, 2020, and before July 1, 2021 - Notice 2021-23, Notice 2021-49
and Revenue Procedure 2021-33

* For qualified wages paid after June 30,2021, and before October 1,2021 - Notice 2021-49 and Revenue
Procedure 2021-33

* Forqualified wages paid after September 30,2021, and before January 1, 2022 - Notice 2021-49 and Notice
2021-65

Additional Information

* Employee Retention Credit - 2020 vs 2021 Comparison Chart

* Form 941-X Instructions (April 2022 Revision) [ PoF ] - for use in conjunction with Form 941 Instructions from
relevant calendar quarter

e Form 941 Instructions (December 2021 Revision)
e Form 941 Instructions (2020 Revisions)

e Form 943 [PoF |, 943-X [PoF |, 944 [poF |, 944-X [PoF), CT-1 and CT-1-X Instructions

Page Last Reviewed or Updated: 03-Nov-2022

https://www.irs.gov/newsroom/employers-warned-to-beware-of-third-parties-promoting-improper-employee-retention-credit-claims 2/2






4/19/23, 3:03 PM COVID Tax Tip 2022-170: Employers: beware of third parties promoting improper employee retention credit claims

GRS

COVID Tax Tip 2022-170: Employers: beware of third parties
promoting improper employee retention credit claims
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Issue Number: COVID Tax Tip 2022-170

Employers: beware of third parties
promoting improper employee retention
credit claims

Employers should be wary of third parties advising them to claim the
employee retention credit when they may not qualify. Some third parties are
taking improper positions related to taxpayer eligibility for and computation of
the credit.

These third parties often charge large upfront fees or a fee that is contingent
on the amount of the refund. They may also fail to inform taxpayers that wage
deductions claimed on the business' federal income tax return must be
reduced by the amount of the credit.

If the business filed an income tax return deducting qualified wages before it
filed an employment tax return claiming the credit, the business should file an
amended income tax return to correct any overstated wage deduction.

Businesses should be cautious of schemes and direct solicitations promising
tax savings that are too good to be true. Taxpayers are always responsible
for the information reported on their tax returns. Improperly claiming the ERC
could result in taxpayers being required to repay the credit along with
penalties and interest.

What is the employee retention credit?

The ERC is a refundable tax credit for businesses who continued paying
employees while shutdown due to the COVID-19 pandemic or had significant
declines in gross receipts from March 13, 2020 - December 31, 2021. Eligible
taxpayers can claim the ERC on an original or amended employment tax
return for a period within those dates.

To be eligible for the ERC, employers must meet one the following conditions:

https://content.govdelivery.com/accounts/USIRS/bulletins/336900b
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« They sustained a full or partial suspension of operations due to orders
from an apgpropriate governmental authority limiting commerce, travel,
or group meetings due to COVID-19 during 2020 or the first three
quarters of 2021

« The business experienced a significant decline in gross receipts during
20200r a decline in gross receipts during_the first three quarters of
2021

« The employer qualified as a recovery startup business for the third or
fourth quarters of 2021.

Only recovery startup businesses are eligible for the employee retention
credit in the fourth quarter of 2021.

Eligible employers cannot claim this credit on wages reported as payroll costs
to get PPP loan forgiveness or that they used to claim certain other tax
credits at any time.

To report tax-related illegal activities relating to ERC claims, taxpayer should
submit Form 3949-A, Information Referral They should also report instances
of fraud and IRS-related phishing attempts to the Treasury Inspector General
for Tax Administration by calling 800-366-4484.

Here are some resources to help employers understand eligibility
requirements and how to claim this valuable credit:

« For qualified wages paid after March 12, 2020, and before January 1,
2021 — Notice 2021-20, Notice 2021-49, and Revenue Procedure
2021-33

« For qualified wages paid after December 31, 2020, and before July 1,
2021 — Notice 2021-23, Notice 2021-49and Revenue Procedure 2021-
33

« For qualified wages paid after June 30, 2021, and before October 1,
2021 — Notice 2021-49 and Revenue Procedure 2021-33

« For qualified wages paid after September 30, 2021, and before
January 1, 2022 — Notice 2021-49 and Notice 2021-65

More Information

Employee Retention Credit - 2020 vs 2021 Comparison Chart

Form 941-X Instructions April 2022 Revision — for use with Form 941
Instructions from relevant calendar quarter

Form 941 Instructions December 2021 Revision

Form 941 Instructions 2020 Revisions

Form 943, 943-X, 944, 944-X, CT-1 and CT-1-X Instructions

Share this tip on social media -- #IRSTaxTip: Employers: beware of third
parties promoting improper employee retention credit claims.
hitp://ow ly/VSXJ50Lthjm

Back to top
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information on federal taxes please visit IRS.gov.
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IRS issues renewed warning on Employee
Retention Credit claims; false claims
generate compliance risk for people and
businesses claiming credit improperly

IR-2023-40, March 7, 2023

WASHINGTON — The Internal Revenue Service today issued a renewed warning urging people to carefully review
the Employee Retention Credit (ERC) guidelines before trying to claim the credit as promoters continue pushing
ineligible people to file.

The IRS and tax professionals continue to see third parties aggressively promoting these ERC schemes on radio
and online. These promoters charge large upfront fees or a fee that is contingent on the amount of the refund.
And the promoters may not inform taxpayers that wage deductions claimed on the business' federal income tax
return must be reduced by the amount of the credit.

"While this is a legitimate credit that has provided a financial lifeline to millions of businesses, there continue to
be promoters who aggressively mislead people and businesses into thinking they can claim these credits," said
Acting IRS Commissioner Doug O'Donnell. "Anyone who is considering claiming this credit needs to carefully
review the guidelines. If the tax professional they're using raises questions about the accuracy of the Employee
Retention Credit claim, people should listen to their advice. The IRS is actively auditing and conducting criminal
investigations related to these false claims. People need to think twice before claiming this."

The IRS has been warning about this scheme since last fall, but there continue to be attempts to claim the ERC
during the 2023 tax filing season. Tax professionals note they continue to be pressured by people wanting to
claim credits improperly. The IRS Office of Professional Responsibility is working on additional guidance for the
tax professional community that will be available in the near future.

People and businesses can avoid this scheme, and by not filing improper claims in the first place. If the business
filed an income tax return deducting qualified wages before it filed an employment tax return claiming the
credit, the business should file an amended income tax return to correct any overstated wage deduction.

Businesses should be cautious of advertised schemes and direct solicitations promising tax savings that are too
good to be true. Taxpayers are always responsible for the information reported on their tax returns. Improperly
claiming the ERC could result in taxpayers being required to repay the credit along with penalties and interest.

https://www.irs.gov/newsroom/irs-issues-renewed-warning-on-employee-retention-credit-claims-false-claims-generate-compliance-risk-for-people-and-...  1/3
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What is the ERC?

The ERC is a refundable tax credit designed for businesses who continued paying employees while shut down
due to the COVID-19 pandemic or who had significant declines in gross receipts from March 13, 2020, to Dec. 31,

2021. Eligible taxpayers can claim the ERC on an original or amended employment tax return for a period within
those dates.

To be eligible for the ERC, employers must have:

 sustained a full or partial suspension of operations due to orders from an appropriate governmental
authority limiting commerce, travel or group meetings due to COVID-19 during 2020 or the first three
quarters of 2021,

e experienced a significant decline in gross receipts during 2020 [PoF Jor a decline in gross receipts during the
first three quarters of 2021 [PoF ], or

* qualified as a recovery startup business for the third or fourth quarters of 2021.

As a reminder, only recovery startup businesses are eligible for the ERC in the fourth quarter of 2021.
Additionally, for any quarter, eligible employers cannot claim the ERC on wages that were reported as payroll
costs in obtaining PPP loan forgiveness or that were used to claim certain other tax credits.

To report tax-related illegal activities relating to ERC claims, submit by fax or mail a completed Form 14242,
Report Suspected Abusive Tax Promotions or Preparers and any supporting materials to the IRS Lead
Development Center in the Office of Promoter Investigations.

Mail: Internal Revenue Service Lead Development Center
Stop MS5040

24000 Avila Road

Laguna Niguel, California 92677-3405

Fax: 877-477-9135

Employers should also report instances of fraud and IRS-related phishing attempts to the IRS at
phishing@irs.govid and Treasury Inspector General for Tax Administration (4" at 800-366-4484.

Go to IRS.gov to learn more about eligibility requirements and how to claim the Employee Retention Credit:

For qualified wages paid after March 12, 2020, and before Jan. 1, 2021 - Notice 2021-20 [poF ], Notice 2021-49
[poF ), and Revenue Procedure 2021-33
e For qualified wages paid after Dec. 31,2020, and before July 1, 2021 - Notice 2021-23 [PoF], Notice 2021-49

and Revenue Procedure 2021-33
* For qualified wages paid after June 30, 2021, and before Oct. 1, 2021 - Notice 2021-49 and Revenue

Procedure 2021-33 )
* For qualified wages paid after Sept. 30, 2021, and before Jan. 1, 2022 - Notice 2021-49 | PoF Jand Notice 2021-

65 [poF

Additional Information

* Employee Retention Credit - 2020 vs 2021 Comparison Chart

o Form 941-X Instructions (April 2022 Revision) [PoF |- for use in conjunction with Form 941 Instructions from
relevant calendar quarter

e Form 941 Instructions (December 2021 Revision)

¢ Form 941 Instructions (2020 Revisions)

https://www.|’rs.gov/newsroom/irs-issues-renewed-warning-on-emponee-retention-credit—claims-faIse-claims-generate-compliance-risk-for-people-and-.., 2/3
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e Form 943 [PoF |, 943-X [PoF ], 944 PoF ), 944-X [PoF), CT-1 and CT-1-X Instructions
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IRS opens 2023 Dirty Dozen with warning
about Employee Retention Credit claims;
increased scrutiny follows aggressive
promoters making offers too good to be
true

IR-2023-49, March 20, 2023

WASHINGTON — In a further warning to people and businesses, the Internal Revenue Service added widely
circulating promoter claims involving Employee Retention Credits as a new entry in the annual Dirty Dozen list of
tax scams.

For the start of the annual Dirty Dozen list of tax scams, the IRS spotlighted Employee Retention Credits
following blatant attempts by promoters to con ineligible people to claim the credit. Renewing several earlier
alerts, the IRS highlighted schemes from promoters who have been blasting ads on radio and the internet
touting refunds involving Employee Retention Credits, also known as ERCs. These promotions can be based on
inaccurate information related to eligibility for and computation of the credit.

"The aggressive marketing of these credits is deeply troubling and a major concern for the IRS," said IRS
Commissioner Danny Werfel. "Businesses need to think twice before filing a claim for these credits. While the
credit has provided a financial lifeline to millions of businesses, there are promoters misleading people and
businesses into thinking they can claim these credits. There are very specific guidelines around these pandemic-
era credits; they are not available to just anyone. People should remember the IRS is actively auditing and
conducting criminal investigations related to these false claims. We urge honest taxpayers not to be caught up in
these schemes."

The IRS is stepping up enforcement action involving these ERC claims, and people considering filing for these
claims - only valid during the pandemic for a limited group of businesses - should be aware they are ultimately
responsible for the accuracy of the information on their tax return. The IRS Small Business/Self-Employed
division has trained auditors examining these types of claims, and the IRS Criminal Investigation Division is on
the lookout for promoters of fraudulent claims for credits.

https://www.irs.gov/newsroom/irs-opens-2023-dirty-dozen-with-warning-about-employee-retention-credit-claims-increased-scrutiny-follows-aggressive-...  1/3
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Abusive ERC promotions highlight day one of the IRS annual Dirty Dozen campaign - a list of 12 scams and

schemes that put taxpayers and the tax professional community at risk of losing money, personal information,
data and more.

This annual list of schemes and scams is aimed at helping raise awareness to protect honest taxpayers from
aggressive promoters and con artists. These schemes put people at financial risk and increase the chances
people could become victims of identity theft.

Some items on the Dirty Dozen list are new and some make a return visit. While the list is not a legal document or
a formal listing of agency enforcement priorities, it is intended to alert taxpayers and the tax professional
community about various scams and schemes at large.

"Businesses should be wary of advertised schemes and direct solicitations promising tax savings that are too
good to be true," Werfel said. "They should listen to the advice of their trusted tax professional. Taxpayers should
remember that they are always responsible for the information reported on their tax returns. Improperly

claiming this credit could result in taxpayers having to repay the credit along with potential penalties and
interest."

When properly claimed, the ERC is a refundable tax credit designed for businesses that continued paying
employees while shut down due to the COVID-19 pandemic or that had a significant decline in gross receipts
during the eligibility periods. The credit is not available to individuals.

Beware of ERC promotions

While many eligible employers claimed and have already received the ERC, some third parties continue to widely
advertise their services targeting taxpayers who may not be eligible for the ERC. Unfortunately, these
advertisements, along with the increased prevalence of websites touting how easy it is to qualify for the ERC,
lend an air of legitimacy to abusive claims for refund.

Tax professionals have reported receiving undue pressure from clients to participate and claim the ERC, even
when the tax professional believes the client is not entitled to the credit. The IRS encourages the tax professional
community to continue to advise clients not to file ERC claims when the tax professional believes they do not
qualify.

The IRS has been warning about this scheme since last fall, but there continue to be attempts to claim the ERC
during the 2023 tax filing season.

The IRS Office of Professional Responsibility sent a special bulletin to tax professionals on March 7 outlining core
responsibilities for ERC claims under Circular 230.

Third party promoters of the ERC often don't accurately explain eligibility for and computation of the credit.
They may make broad arguments suggesting that all employers are eligible without evaluating an employer's
individual circumstances. For example, only recovery startup businesses are eligible for the ERC in the fourth
quarter of 2021, but these third-party promoters fail to explain this limitation. In addition, some third parties do
not inform employers that they cannot claim the ERC on wages that were reported as payroll costs in obtaining
Paycheck Protection Program loan forgiveness.

Additionally, some of these advertisements exist solely to collect the taxpayer's personally identifiable
information in exchange for false promises. The scammers then use the information to conduct identity theft.

The IRS reminds all taxpayers that the willful filing of false information and fraudulent tax forms can lead to
serious civil and criminal penalties.

https://www.irs.gov/newsroom/irs-opens-2023-dirty-dozen-with-warning-about-employee-retention-credit-claims-increased-scrutiny-follows-aggressive-...  2/3
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Properly claiming the ERC

Eligible taxpayers can claim the ERC on an original or amended employment tax return for qualified wages paid
between March 13, 2020, and Dec. 31, 2021. However, to be eligible, employers must have:

* Sustained a full or partial suspension of operations due to orders from an appropriate governmental
authority limiting commerce, travel or group meetings because of COVID-19 during 2020 or the first three
quarters of 2021,

* Experienced a significant decline in gross receipts during 2020 or a decline in gross receipts during the first
three quarters of 2021, or

* Qualified as a recovery startup business for the third or fourth quarters of 2021.

Reporting tax-related fraud and scams

Employers should report instances of fraud and IRS-related phishing attempts to the IRS at phishing@irs.govd
and to the Treasury Inspector General for Tax Administration (4 at 800-366-4484.

Besides the promotion of ERC claims to employers who are not eligible for the credit, there are many other
scams and schemes the IRS is warning individuals, businesses and tax professionals about in this year's annual
Dirty Dozen campaign.

As part of the Dirty Dozen awareness effort, the IRS encourages people to report tax-related, illegal activities
relating to ERC claims, as well as individuals who promote improper and abusive tax schemes and tax return
preparers who deliberately prepare improper returns.

To report an abusive tax scheme or a tax return preparer, people should mail or fax a completed Form 14242,
Report Suspected Abusive Tax Promotions or Preparers and any supporting materials to the IRS Lead
Development Center in the Office of Promoter Investigations.

Mail:

Internal Revenue Service Lead Development Center
Stop MS5040

24000 Avila Road

Laguna Niguel, California 92677-3405

Fax: 877-477-9135

Alternatively, taxpayers and tax practitioners may send the information to the IRS Whistleblower Office for
possible monetary reward.

For more information, see Abusive Tax Schemes and Abusive Tax Return Preparers.

The Dirty Dozen is a collaboration with the Security Summit initiative. Working together as the Security Summit,
the IRS, state tax agencies and the nation's tax industry have taken numerous steps over the last seven years to
warn people to watch out for common scams and schemes during tax season.

Page Last Reviewed or Updated: 20-Mar-2023
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Professional Responsibility and the Employee Retention
Credit

Since the Fall of 2022, the IRS has issued several warnings to employers to beware of
third parties promoting improper Employee Retention Credit (ERC) claims. See IRS
IR-2023-40 (Mar. 7, 2023); IRS IR-2022-183 (Oct. 19, 2022); COVID Tax Tip 2022-170
(Nov. 7, 2022). With tax filing season in full swing, tax professionals are requesting
guidance to ensure they are meeting their Circular 230 professional responsibilities
and the standards required to prepare and sign original tax returns, amended returns,
or claims for refund relating to these credits.

l. Purpose and Operation of the ERC

The ERC is a refundable tax credit that Congress enacted in 2020 as part of the
Coronavirus Aid, Relief, and Economic Security Act (the CARES Act). The ERC was
enacted for businesses (employers) who continued paying employees during a
shutdown due to the COVID-19 pandemic or who experienced significant declines in
gross receipts, from March 13, 2020, to December 31, 2021. Eligible employers may
claim the ERC on an original or amended employment tax return for a period within
those dates.

To be eligible for the ERC, employers must have:

s Sustained a full or partial suspension of their business operations in
compliance with orders from an appropriate governmental authority limiting
commerce, travel, or group meetings due to COVID-19 during 2020 or the first
three quarters of 2021,

« Experienced a significant decline in gross receipts during 2020 or a decline in
gross receipts during the first three quarters of 2021 because of COVID-19, or

e Qualified as a recovery startup business for the third or fourth quarters of
2021. (Only recovery startup businesses are eligible for the ERC in the fourth
quarter of 2021.)

https://content.govdelivery.com/accounts/USIRS/bulletins/34d3150
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Professional Responsibility and the Employee Retention Credit

The amount of an employer's eligible ERC depends on several factors, including the
number of employees, the amount of the employer’s payroll and gross receipts, and
whether the employer paid any sick or family leave wages. Significantly, the amount of
the ERC reduces the employer’s allowable wage deduction on its income tax return. In
addition, eligible employers cannot claim the ERC for any quarter for which wages
were reported as payroll costs in obtaining Payroll Protection Plan (PPP) loan
forgiveness or were used to claim certain other tax credits.

In its news releases, the IRS warned employers that some third-party advisers were
urging employers to claim the ERC without appropriately informing them of limitations
on eligibility and the correct computation of the credit. Often this advice—for which
these third-party advisers usually charge hefty upfront fees or a fee contingent on the
amount of the refund—has led some employers to claim excessive ERCs based on
improper positions. The IRS has urged affected employers to file amended returns to
correct the excessive ERC claims and minimize interest charges and possible
penalties.

In a related development, the IRS Criminal Investigation Division and the US
Department of Justice have initiated criminal investigations and in some cases
indictments against promoters (and other enablers) of excessive ERC claims.

Il. Tax Professionals’ Role in ERC Compliance

The IRS's outreach efforts to employers about possible excessive ERC claims have
prompted requests from tax practitioners for the IRS—and, in particular, the Office of
Professional Responsibility (OPR)—to provide guidance on their professional
responsibility obligations in connection with clients’ ERC claims, including prior federal
tax returns claiming the ERC that the practitioners did not themselves prepare.

To fulfill their professional obligations to clients and to tax administration, practitioners
—attorneys, certified public accountants, and enrolled agents—must meet the
applicable provisions in Circular 230, Regulations Governing Practice before the
Internal Revenue Service (31 CFR Subtitle A, Part 10). Circular 230, which the OPR
administers and enforces, has several provisions that are implicated when dealing
with a client who has claimed or is seeking to claim an ERC.

A. Diligence as to Accuracy

Section 10.22(a) of Circular 230 requires a practitioner to exercise due diligence in
preparing and filing tax returns or other documents on a client's behalf with the IRS
and in ensuring the correctness of the practitioner’s written or oral representations to
clients and the IRS. Practitioners who prepare income, employment, and other tax
returns for clients have a duty of due diligence to inquire of their clients with sufficient
detail to ascertain the information necessary to determine clients’ eligibility for the ERC
and to claim the proper amount of the ERC on the clients’ returns.

For purposes of exercising due diligence, section 10.34(d) allows a practitioner to
generally rely, in good faith and without verification, on information from the client.
Good-faith reliance, however, contemplates that a practitioner will make reasonable
inquiries of a client to confirm eligibility for the ERC and to determine the correct
amount of the credit. A practitioner may accept the client's responses at face value if it
is reasonable. But a practitioner may not ignore the implications of information the
practitioner knows or has received from the client. If the information from the client
appears to be incorrect, incomplete, or inconsistent with other facts the practitioner
knows, the practitioner cannot simply accept the client's information but must make
further inquiries of the client to reconcile the incomplete, incorrect, or inconsistent
facts.

If the practitioner cannot reasonably conclude (consistent with the standards
discussed in this guidance) that the client is or was eligible to claim the ERC, then the
practitioner should not prepare an original or amended return that claims or
perpetuates a potentially improper credit.

Additionally, if a practitioner learns that a current client did not comply with the ERC
requirements in a prior tax year, the practitioner must, under section 10.21, promptly
inform the client of the “noncompliance, error, or omission” and any penalty or
penalties that may apply.

B. Standards for Tax Returns and Other Documents

https://content.govdelivery.com/accounts/USIRS/bulletins/34d3150
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Professional Responsibility and the Employee Retention Credit

When a practitioner assists or advises a client in reporting income or other items on a
tax return, in filing amended returns or claims for refund, or with positions taken on a
return or claim for refund, the standards in section 10.34 apply to the practitioner's
activities. For example, section 10.34(b) prohibits advising a client to take a position
that lacks a reasonable basis or is an unreasonable position under section 6694(a)(2)
of the Internal Revenue Code. Additionally, section 10.34(c) requires a practitioner to
advise a client of any potential penalties likely to apply to a position taken on a tax
return the practitioner prepares for the client or when the practitioner has advised the
client about the position taken. Under section 10.34(c), a practitioner must also inform
the client of any opportunity to avoid penalties through adequate disclosure by, for
example, filing Form 8275, Disclosure Statement.

In the context of an ERC, a practitioner acting as a preparer or adviser to a client may
determine that the client had previously claimed an excessive ERC. In addition to
meeting their obligation under section 10.21, as a best practice, the practitioner should
consider advising the client of the option of filing an amended return. The practitioner
is not obligated to prepare the amended ERC claim unless asked by the client and
then only if the practitioner feels competent to do so (see section 10.35 of Circular
230).

C. Written Advice

A related provision—section 10.37(a)(3) concerning written advice provided by a
practitioner—allows the practitioner in their advice to a client to rely on the advice of
others only if the reliance is reasonable under all the facts and circumstances,
including whether the other adviser had a conflict of interest within the meaning of
section 10.29. Thus, if the other adviser, who may have advised the client to claim the
ERC, has a conflict because of the amount or character of the fee the adviser charged
for the advice at the time, then the practitioner's reliance on that advice may not be
reasonable. Practitioners should note that section 10.27 separately limits the
circumstances in which an adviser, if a practitioner, may charge a contingent fee.

lll. Conclusion

When a practitioner enters into an engagement with a client who has claimed the
ERC, wants to claim it, or asks about the possibility, the practitioner needs to have or
gain an in-depth knowledge of the credit, especially its eligibility criteria. The
practitioner must also follow Circular 230's requirements of: (1) due diligence in the
practitioner’s advice and in preparing and filing returns (including the specific
standards in section 10.34); (2) full disclosure to a client of their tax situation; and (3)
reasonable reliance on client-provided information and on any advice provided by
another tax professional.

If a practitioner has reason to believe that a client's excessive ERC claim is owing to
the client's reliance on erroneous or improper advice from another practitioner, tax
return preparer, or other third party, the practitioner should, consistent with Circular
230 and the guidance above, advise the client of the overstated claim and any
additional tax and penalties that could apply and, if requested, competently assist the
client in correcting or mitigating the problem. The practitioner should also consider
informing the client of the opportunity to file a complaint about the other adviser using
Form 14242, Report Suspected Abusive Tax Promotions or Preparers.
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Tax Preparer Pleads Guilty after Defrauding Clients and the
Internal Revenue Service

On June 23,2022, in the District of Utah, Grant Walker pled guilty to
aiding and assisting in filing false tax returns.

According to the court documents, beginning on or around April 8,
2020, and continuing through August 2021, Walker prepared and
submitted false Internal Revenue Service (IRS) Forms 7200, Advance
Payment of Employer Credits Due to COVID-19, and Forms 941,
Employer's Quarterly Federal Tax Return, to the IRS. Walker claimed
more than $11,000,000 in Employee Retention Credits (ERC) and sick
and family leave wage credits. The Coronavirus Aid, Relief, and
Economic Security Act (CARES Act) allow for businesses to use ERC to
retain employees on their payroll. The Families First Coronavirus
Response Act requires certain employers to provide employees with
paid sick leave of up to 80 hours and expanded family and medical
leave of up to 10 weeks for specified reasons related to Coronavirus
Disease 2019 (COVID-19).

Walker actively solicited single-member limited liability companies
(LLC) to apply for the COVID-related tax credits, including the ERC and
sick and family leave wages. He also actively solicited independent
contractors involved in door-to-door sales, rideshare drivers, sole
proprietors, and other Form 1099, MISC, Miscellaneous Income,
workers to convert their “businesses” into LLCs, to allow the
independent contractors to qualify for COVID-related tax credits.
Walker sought ERC credits for LLCs regardless of whether the LLC was
statutorily eligible to receive the ERC, resulting in false and fraudulent
claims.

https://www.tigta.gov/articles/investigations/tax-preparer-pleads-guilty-after-defrauding-clients-and-internal-revenue 1/2
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Additionally, without approval or prior knowledge from his clients,
Walker signed his client's names on IRS forms seeking COVID-related
tax credits. The forms were submitted by Walker's employer who then
charged each client additional fees for preparing and filing the
COVID-related tax credits.

At sentencing, Walker could receive a maximum term of three years'
imprisonment, a fine of $250,000, three years of supervised release,
and $50,000 in restitution.

Source: The facts in this case narrative come from the following
publicly available documents: D. Utah, Felony Information, filed May
19, 2022; D. Utah, Statement in Advance of Plea of Guilty and Plea
Agreement, filed June 23, 2022; and Consent to Entry of Plea of Guilty,
filed June 23, 2022.
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