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Biography

Christopher M. Ferguson is an experienced litigator who concentrates his 
practice on white-collar criminal defense as well as civil and criminal tax 
controversies and other regulatory enforcement matters. Mr. Ferguson 
also has extensive experience handling complex civil litigation.

Mr. Ferguson represents clients in both federal and state courts, as well as 
before governmental agencies and other regulatory bodies, including the 
U.S. Department of Justice, the Internal Revenue Service, the Securities 
and Exchange Commission, FINRA, the New York Attorney General’s Office, 
the U.S. Department of Labor, the New York City Department of 
Investigations and the Manhattan District Attorney’s Office. He has 
defended clients in investigations and prosecutions involving a variety of 
federal and state statutes, including the Internal Revenue Code, the Bank 
Secrecy Act, the Sherman Antitrust Act, the Davis-Bacon Act, the Fair 
Labor Standards Act, the federal mail, wire, and bank fraud statutes, the 
federal securities laws, the New York City procurement rules and the New 
York Penal Code and New York Tax Code.

Education
• Boston College, B.A. (1994), magna cum laude

• New York University School of Law, J.D. (1999)

Bar Admissions
• New York State, 2000

• U.S.D.C. Southern District of New York, 2001

• U.S.D.C. Eastern District of New York, 2001

• United States Tax Court

Bar Committees
• Member, New York Council of Defense Lawyers

• Member, American Bar Association, Tax and 
Litigation Sections

• Former Secretary, New York City Bar Association, 
Criminal Law Committee
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Agenda

• What Is the ERC?

• How Is It Being Abused?

• How Has the Government Responded?

• What To Expect Going Forward?
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What Is the ERC?
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• Passed as Part of the CARES Act on March 27, 2020
• Successively Amended in 2021 the Taxpayer Certainty and Disaster 

Relief Act 0f 2020 (the “Relief Act”), the American Rescue Plan Act 
of 2021 and the Infrastructure Investment and Jobs Act (IIJA)

• A refundable tax credit that can be used to offset certain 
employment taxes paid to employees retained during the 
pandemic

• Designed to incentivize employers to retain employees during a 
cessation of operations or period of economic hardship caused by 
the pandemic

• Unlike other pandemic relief (PPP / EIDL / UI), its rules can be 
complex

5
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Who Is Eligible to Claim the ERC?

An “eligible employer” is any employer 
(i) which was carrying on a trade or business during the calendar quarter for                    
which the credit is determined under subsection (a), and
(ii) with respect to any calendar quarter, for which

(I) the operation of the trade or business described in clause (i) is fully or partially suspended during 
the calendar quarter due to orders from an appropriate governmental authority limiting commerce, 
travel, or group meetings (for commercial, social, religious, or other purposes) due to the 
coronavirus disease 2019 (COVID–19),
(II) the gross receipts (within the meaning of section 448(c)) of such employer for such calendar 
quarter are less than 80 percent of the gross receipts of such employer for the same calendar 
quarter in calendar year 2019, or
(III) the employer is a recovery startup business (as defined in paragraph (5)).

26 U.S.C. § 3134(c)(2).
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What Is A Full or Partial Suspension From to 
A Government Order Due to COVID-19?
Eligibility for the ERC under I.R.C. § 3134(c)(2)(A)(ii)(I)(for a suspension 
of operations due to a government order) requires the following:

1. A government order
2. That requires a full or partial suspension of operations
3. Due to COVID-19
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What Is A Full or Partial Suspension From to 
A Government Order Due to COVID-19?
Examples of government orders that do not create eligibility for the 
ERC:

• Statements made at press conferences by government officials or 
recommendations from the CDC

• Government orders directed at a business’s customers
• E.g., order directing citizens to shelter in place
• Note: Such an order may render the business eligible if it experiences a 

significant decline in revenue
• Government orders impacting the business that are unrelated to 

COVID-19
• E.g., government order closing the business for health code violations
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What is a Significant Decline in Gross 
Receipts?
March 13 – December 31, 2020

• A significant decline during this period began in any quarter where gross 
receipts were less than 50 percent of the gross receipts for the same quarter 
in 2019 and ended with the earlier of January 1, 2021, or the first quarter 
after the quarter in which 2020 gross receipts were greater than 80 percent
of gross receipts for the same quarter in 2019.

January 1 – December 31, 2021
• A decline during this period occurred in any quarter where gross receipts 

were less than 80 percent of the gross receipts for the same quarter in 2019.
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What Is A Recovery Startup Business?

A recovery startup business is an employer:
(A) which began carrying on any trade or business after February 15, 

2020 (i.e., during the pandemic), and
(B)  for which the average annual gross receipts of such employer (as   

determined under rules similar to the rules under section 
448(c)(3)) for the 3-taxable-year period ending with the taxable 
year which precedes the calendar quarter for which the credit is 
determined under subsection (a) does not exceed $1,000,000.

• It only applies to the third and forth quarters of 2021 for businesses who do 
not qualify under other criteria.
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What Are Qualifying Wages?
LARGE EMPLOYERS
• For employers with more than 100 employees in 2020 or 500 employees in 2021 

qualified wages are wages that were paid to employees for time when employees were not
providing services to the employer.

• Exception:  “Severely financially distressed” large employers (i.e., eligible employers 
whose gross receipts are less than 80% of that for the same quarter in 2019) may claim 
the credit for employees who were providing services to the employer.

SMALL EMPLOYERS
• For employers with fewer than 100 employees in 2020 or 500 employees in 2021 

qualified wages consist of any wages paid to employees during the relevant period 
regardless of whether or not the employee was providing services to the employer

26 U.S.C. § 3134(c)(3).
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What Is the Maximum Amount that 
Can Be Claimed?
March 13  - December 31, 2020

• 50% of the first $10,000 of an employee’s qualified annual wages (i.e, 
maximum credit of $5,000 per employee per year).

January 1 – September 30, 2021
• 70% of the first $10,000 of an employee’s qualified quarterly wages (i.e, 

maximum credit of $7,000 per employee per quarter).

• These numbers can add up!
• Employers who are eligible for the credit for all quarters (or who claim they 

are) can claim up to $26,000 per employee.
• For an employer with 200 employees that is $5.2 million.
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Aggregation Rules

Aggregation rules under IRC sections 52(a) and (b) apply for purposes of the 
ERC.  See I.R.C. § 3134(d).

Impacts ERC eligibility and credit amounts in various ways:
• whether employer experienced a full or partial suspension of operations due to a 

government order, 
• whether employer experienced a significant decline in gross receipts, 
• whether employer qualifies as small or large employer for purposes of qualifies wages,
• maximum credit per employee.
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Other Rules
Interplay with PPP

• Initially businesses who received PPP loans were ineligible to receive the ERC.
• The Relief Act retroactively struck this outright prohibition but employers may not 

receive the ERC for wages that were included in a forgiven PPP loan.  See Relief Act, 
Section 206; Notice 2021-20 (FAQ 49).

Wage Deductions
• An employer cannot deduct wages for which it received the ERC on the employer’s 

income tax return.  See Notice 2020-21 (FAQ 60).

PEOs
• If an employer uses a professional employer organization (“PEO”), the PEO must 

apply for the credit.  See Tax Analysts, “PEO Is Responsible for Filing for Employee 
Retention Credit,” Sep. 29, 2022. 
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Substantiation Requirements

Notice 2020-21 requires to retain records to substantiate eligibility, as 
applicable, including: 

• Any government order suspending the employer’s operations
• Records to prove that more than a nominal portion of business operations 

were suspended by a government order
• Records demonstrating a significant decline in gross receipts
• Records of which employees received qualified wages and in what amounts
• Records demonstrating the employer is part of an aggregated group
• Relevant payroll tax returns
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How the Credit Is Claimed

Form 7200
• Pre December 31, 2021 employers could receive an advance on the ERC by 

filing form 7200.  See Notice 2020-21.
• That option is no longer available.

Forms 941 /  941-X
• During the covered quarters in 2020 and 2021, an employer could claim the 

ERC on its 941.
• Employers can still claim the credit on an amended payroll return              

(Form 941-x). See Notice 2020-21.
• Credits can therefore still be claimed through 2015.
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Abuse of the ERC

KOSTELANETZ LLP 17



Genesis of a Cottage Industry
March 2020: Congress Passes the CARES Act
2020:  ERC not being widely used

• GAO finds only $11b in claims (GAO-22-104280)
Jan. 2021: IRS urges employers to avail themselves of ERC (IR-2021-21)
2021: Relief Act passed

• Expands eligibility
• Claims in 2021 rise to over $30b per GAO (GAO-22-104280)

2021-2022: Companies sprout advertising easy ERC credits
Television Internet Radio SMS

Aug. 2022:  First guilty plea for ERC fraud offenses
Oct. 2022: IRS begins issuing warnings about ERC fraud and abuse
Future:  Unlike other CARES Act programs, ERC claims can be submitted into 2025
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Abuses / Red Flags

• Claiming all businesses qualify for the credit
• Misapplying Aggregation rules

• E.g., using one company to bootstrap employees of others in control group

• Misrepresenting what qualifies as a government order 
• E.g., CDC recommendations

• “Double dipping” with PPP loans
• “Double dipping” with payroll deductions on income returns
• Failing to maintain substantiation
• Large contingency fees
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ERC Fraud – The 
Government Response
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Warnings
Oct. / Nov. 2022
IRS issues initial warnings about ERC fraud

• “Some third parties are taking improper positions related to taxpayer eligibility for and 
computation of the credit . . . Businesses should be cautious of schemes and direct 
solicitations promising tax savings that are too good to be true. Taxpayers 
are always responsible for the information reported on their tax returns.”  Tax Tip 2022-
170.

March 2023
IRS issues third warning about ERC Fraud (IR-2023-49)

• Commissioner Werfel warns of audits and criminal investigations.
IRS adds ERC abuse to annual “Dirty Dozen” list of abusive schemes 
IRS Office of Prof. Responsibility issues OPR Issue No. 2023-02

• Warnings may undermine reasonable cause defenses to penalties of taxpayers during 
audit

KOSTELANETZ LLP 21



Professionals as Gatekeepers –
OPR Issue No. 2023-02

• Issued as “guidance” for tax professionals handling ERC claims
• Identifies three areas of Circular 230 implicated by ERC

• Section 10.22:  Diligence as to Accuracy
• Practitioners must exercise due diligence in preparing tax returns 
• Practitioner may rely in good faith on information from client w/o verification
• Good faith entails making reasonable inquiries and not ignoring contradictions

• Section 10.34: Positions Taken on a Tax Return
• Prohibits advising a client from taking unreasonable positions and requires advising 

clients of penalty avoidance through disclosure
• Section 10.37: Written Advice Provided to Client

• May not rely on advice of another professional who has a conflict of interest
• NOTE:  Section 10.27 limits circumstances when professional may charge contingency 

fee.
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Statutory and Administrative Actions

American Rescue Plan of 2021
• Extended the statute of limitations to assses any amount attributable to an 

ERC claim from three to five years.  See I.R.C. § 3134(l).

Treasury Decision 9953
• Allows IRS to recapture ERC credits improperly issued by assessing and 

collecting them as underpayments of taxes
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ERC Fraud Enforcement –
What to Expect
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Taxpayer Audits
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IRC 6662 – Negligence or Disregard 
of Rules and Regulations

Negligence
• Failure to make a reasonable attempt to comply with the provisions of the IRC or to 

exercise ordinary and reasonable care in the preparation of a tax return.  I.R.C. §
6662(c) and Treas. Reg. 1.6662-3(b).  

• Failure to do what a reasonable and ordinary person would do under the same 
circumstances.  Marcello v. Comm’r, 380 F.2d 499, 506 (5th Cir. 1967).

• Positions that have “reasonable basis” are not negligent
• Reasonable basis is a relatively high standard of tax reporting that is significantly 

higher than not frivolous or not patently improper.  

Disregard of Rules or Regulations
• includes any careless, reckless or intentional disregard of rules or regulations 

(including notices issued by the IRS).
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IRC 6663 – Civil Fraud

If any portion of an “underpayment of tax required to be shown on a 
return is due to fraud, there shall be added to the tax an amount equal 
to 75 percent of the portion of the underpayment which is attributable 
to fraud.” I.R.C. § 6663(a).

• Fraud is defined as an intentional violation of a known legal duty.
• Burden is on the IRS to prove fraud by clear and convincing evidence.
• Disallowed refundable credits must be taken into account in determining the 

tax shown on a return and can reduce the amount shown below zero.
• There is no statute of limitations to assess civil fraud.  I.R.C. § 6501(c)(1).
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Reliance on Professionals

Neonatology Assocs., P.A. v. Comm’r, 299 F.3d 221 (3d Cir. 2002):
1. The advisor was a competent professional who had sufficient expertise to justify 

reliance;
2. The taxpayer provided necessary and accurate information to the adviser; and
3. The taxpayer relied in good faith on the advisor’s judgment.

• Taxpayers who follow advice that is “too good to be true” have difficulty establishing good 
faith.

• “Businesses should be cautious of advertised schemes and direct 
solicitations promising tax savings that are too good to be true.  Taxpayers 
are always responsible for the information reported on their tax returns.  
Improperly claiming the ERC could result in taxpayers being required to 
repay the credit along with penalties and interest.” IR-2023-40.
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Promoter 
Investigations

KOSTELANETZ LLP 29



IRC 6701 – Aiding and Abetting the 
Understatement of Liability

Any person—
1. who aids or assists in, procures, or advises with respect to, the preparation 

or presentation of any portion of a return, affidavit, claim or other 
document,

2. who knows (or has reason to believe) that such portion will be used in 
connection with any material matter arising under the internal revenue 
laws, and

3. who knows that such portion (if so used) would result in an understatement 
of the liability for tax of another person,

shall pay a penalty with respect to each such document in the amount 
determined under subsection (b).
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Scienter under IRC § 6701

I.R.C. § 6701 has two scienter requirements: 
• (i) the practitioner must have known or had reason to believe that a document or 

a portion thereof would be used in connection with a material matter, and 
• (ii) the practitioner must have known that if the document were used in 

connection with a material matter, it would result in an understatement of a tax 
liability of another person.

• “Material matter” is defined as a statement with a “substantial impact” on 
the taxpayer’s decision-making process (can be factual or legal).

KOSTELANETZ LLP 31



Amount of 6701 Penalty
(1) IN GENERAL Except as provided in paragraph (2), the amount of the penalty imposed by 
subsection (a) shall be $1,000.
(2) CORPORATIONS If the return, affidavit, claim, or other document relates to the tax liability of a 
corporation, the amount of the penalty imposed by subsection (a) shall be $10,000.

(3) ONLY 1 PENALTY PER PERSON PER PERIOD If any person is subject to a penalty under subsection (a) 
with respect to any document relating to any taxpayer for any taxable period (or where there is no 
taxable period, any taxable event), such person shall not be subject to a penalty under subsection 
(a) with respect to any other document relating to such taxpayer for such taxable period (or event).

• 6701 penalties can add up.
• Apply per return for each taxable period (i.e., could apply to eight payroll returns per 

taxpayer).
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IRC 6700 Penalties

A civil penalty may be imposed on any person who:
• organizes, assists in organizing, or participates in the sale of any partnership, 

investment, or other “plan or arrangement,” and 
• in connection therewith, either (i) makes a statement which he or she knows, 

or has reason to know, is materially false or fraudulent as to any tax benefit to 
be derived from the plan or arrangement, or (ii) makes a “gross valuation 
overstatement” as to any “material matter.”

A “plan or arrangement” defined broadly and can be any product that has 
some connection to taxes.
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Amount of 6700 Penalty

• For violations occurring after October 22, 2004, the Section 6700 penalty is 
equal to 50 percent of the gross income derived (or to be derived) by the 
promoter from the following activities: organizing or assisting in the 
organization of a partnership or other entity, any investment plan or 
arrangement or any other plan or arrangement; or participating (directly or 
indirectly) in the sale of an interest in any entity, plan or arrangement in a 
partnership or other entity, any investment plan or arrangement, or any other 
plan or arrangement.

• Otherwise, the penalty for organization of an abusive tax shelter, or for 
activities that involve gross valuation overstatements, the penalty is $1,000 
per activity, or if the person establishes that it is lesser, 100 percent of the 
gross income derived (or to be derived) by such person for each activity.
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IRC 6694 Penalty for Unreasonable 
Positions

Applies if a tax return preparer—
(A) prepares any return or claim of refund with respect to which any part of an understatement of liability is due 
to [an unreasonable position]and
(B) knew (or reasonably should have known) of the position –

• “Nonsigning tax return preparer”: any tax return preparer other than the signing tax 
return preparer, who prepares “all or a substantial portion” of a return or claim for 
refund with respect to events that have occurred at the time the advice is rendered. 

• An “unreasonable position” is a position that lacks substantial authority unless there is a 
reasonable basis for the position and it has been disclosed  (except for positions involving 
tax shelters).

• Reasonable cause is a defense = ordinary business care and prudence
• Penalty is the greater of $1,000 or 50 percent of the income derived (or to be derived) by 

the tax return preparer with respect to the return or claim.
• For willful violations, penalty is greater of $5,000 or 75% of income derived by preparer.
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More Good News for Promoters

• Deficiency procedures do not apply to 6700 and 6701 penalties such 
that they cannot be challenged in Tax Court.

• Payment of 15% of the penalty serves to stay collection activity pending claim 
for a refund, the denial of which may be challenged in District Court. 
I.R.C. § 6703 (c).

• The assessment of penalties under Sections 6700 and 6701, as well as 
for willful violations of 6694(a), result in a mandatory referral to the 
Office of Professional Responsibility. IRM 20.1.6.12.3 (08-25-2020).
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Injunction Actions – IRC 7047

IRC § 7407: Action to enjoin tax return preparers
• A federal district court may enjoin a tax return preparer from 

engaging in certain proscribed conduct, or in extreme cases, from 
continuing to act as a tax return preparer altogether.

• Grounds for injunction include:
a) engaging in conduct subject to penalty under IRC sections 6694 and 6695 or subject to any 

criminal penalty;
b) misrepresenting eligibility to practice before the IRS or other qualifications as a tax return 

preparer;
c) guaranteeing payment of a refund, or allocation of any tax credit; or
d) engaging in other fraudulent or deceptive conduct which substantially interferes with the 

proper administration of the Internal Revenue laws.
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Injunction Actions - IRC 7048

IRC § 7408: Action to enjoin specified conduct related to tax shelters 
and reportable transactions
• A federal district court may enjoin a person from engaging in certain 

proscribed conduct 
• Proscribed conduct includes any action that is subject to penalty 

under IRC sections 6700 or 6701 and any action, or failure to take 
action, which is in violation of Circular 230.
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Criminal Investigations
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Criminal Charges
• 26 U.S.C. § 7201:  Tax Evasion

• Applies to any person who willfully attempts to evade or defeat any tax under the IRC.

• 26 U.S.C. § 7206(1): Filing A False Return

• 26 U.S.C. § 7206(2): Aiding the Filing of A False Return
• Applies to anyone who willfully aids, assists in, procures, counsels or advises the preparation 

or presentation of any false return, affidavit, claim or document in connection with a matter 
arising under the IRC.

• 18 U.S.C. § 371: Conspiracy 
• The agreement is the offense
• A phone conversation or an email can be sufficient

KOSTELANETZ LLP 40



Criminal Investigations - Willfulness

• For purposes of criminal penalties, willfulness is defined as the 
“intentional violation of a known legal duty.”

• E.g., United State v. Pomponio, 429 U.S. 10, 12 (1976). 
• Burden of proof = beyond reasonable doubt.

• Willfulness can be proven by showing that the defendant was “willfully 
blind” or “consciously avoided” learning that his or her or conduct was 
unlawful.

• E.g., United States. v. MacKenzie, 777 F.2d 811 (2nd Cir. 1985). See also, Fiore v. 
Comm’r, T.C. Memo 2013-21 (2013).

• The test for willfulness is subjective, rather than objective, and a 
defendant who honestly believed that his or her conduct was lawful is 
not guilty, no matter how unreasonable the belief may be.

• E.g., Cheek v. United States, 498 US 192 (1991).
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Criminal Cases

• US v. Walker, 22-Cr-00178 (D. Utah)
• Defendant pled guilty to aiding and assisting the filing of false returns, I.R.C. § 7212.
• Defendant worked at an accounting firm where he actively solicited independent contractors involved in 

door-to-door sales, rideshare drivers, and sole proprietors to convert their “businesses” into LLCs to 
allow them to qualify for ERC credits and sought ERC credits for LLCs regardless of whether they were 
statutorily eligible to receive the ERC, resulting in false and fraudulent claims. 

• Defendant claimed more than $11 million in ERC and sick and family leave wage credits.
• In court documents, defendant claimed that his employer advised him that all businesses were impacted  

by COVID-19 and therefore qualified for the ERC and that the defendant should advise clients to list 
their spouse and children as employees regardless of whether that were true
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Thank you!
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